





_ The Green Bag 








Volume XXV 


December, 1914 


Number 12 





General Peter W. Meldrim, 


President of the American 


Bar Association 


By CHARLTON G. OGBURN 


‘ HE LAW,” said Lord Haldane in 

his address before the American 
Bar Association at Montreal, ‘‘is indeed 
a calling notable for the individualities 
it has produced.’”’ General P. W. Mel- 
drim of Savannah, Georgia, the new 
President of the Association, is such an 
individuality as the Lord High Chan- 
cellor could have had reference to, and 
his selection as head of the American 
Bar is of unusual significance. 

Except for the brief period when the 
Church dominated the intellectual life 
of America, the leaders of thought in 
this country, and particularly of poli- 
tical thought, have been lawyers: they 
have shaped and directed its social and 
political life. Our government has been 
essentially a government of lawyers. 
And who shall say that it has not been 
more successful than States ruled by 
militarists and imperialists? 

It has been American lawyers of the 
type of General Meldrim whose activity 
in the affairs of the nation has made 
this government great and made the 
legal profession the most highly re- 
spected of all callings. By honoring 
this type of lawyer with its Presidency, 


the American Bar Association honors 
itself and pays an expressive tribute to 
the lawyer whose leadership in his state is 
in itself a potent argument in refutation 
of the constant charge that this leader- 
ship is passing from the legal profession. 

This sentiment, which is becoming 
more and more vocal, with reference to 
the lessening influence of our profession, 
expresses itself somewhat as follows: 
The lawyer is no longer in close touch 
with national life and its development. 
He is too deep-rooted in precedent and 
in the antiquated social and _ political 
philosophy of the eighteenth century, 
too much concerned with property rights 
as opposed to human rights to be even 
alive to the evolutionary movement of 
world growth in liberal democracy that 
the twentieth century is witnessing. 
Unless he turns his attention from the 
past to the future, political leadership 
in America sooner or later will rest on 
other shoulders. Intellectual leadership 
is already passing from the lawyer, just 
as it long since passed from the clergy. 
And finally, with reference to his own 
professional work, the lawyer is more 
interested in winning cases than in 
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achieving the ends of justice or of 
modernizing the machinery of judicial 
procedure. 

Considering the increasingly serious 
heed given by the country at large to 
this severe criticism of the legal profes- 
sion, well does William H. Taft say that 
America “never needed lawyers who are 
also statesmen more than it needs them 
now; needs them in its courts; in its 
legislatures; in its seats of executive 
authority; lawyers who can think in 
terms of society itself’? (and he might 
have added ‘‘think rightly in terms of 
society”). Taft’s successor as President 
of the American Bar Association is such 
a lawyer as Taft could have had in 
mind when he uttered this timely state- 
ment. 

General Meldrim, for the past forty 
years, has been a leader of his section 
of our country in the solution of its 
grave problems. He has helped make 
its laws and administer them. He has 
directed the up-building of its militia. 
He has given prodigally of his time and 
energy for the education of its youth. 
He has worked continuously for the 
betterment of the condition of its poor. 
He has interpreted aright the social 
sense of its people. He has indeed been 
a lawyer who was also a statesman; 
in the courts; in the legislature; and 
in the seats of executive authority. 

If the American lawyer of the future 
will display equal zeal, sincerity and 
ability in the solution of the problems 
with which an industrial age and its 
incidents are burdening this govern- 
ment — more serious than the peculiar 
problems which General Meldrim’s sec- 
tion has had to face — then the Ameri- 
can Bar will surely hold its place of 
political leadership in America and main- 
tain its record of statesmanship of the 
past hundred and fifty years. 

In the service of his native state of 





Georgia and his native city of Savannah, 
General Meldrim has been honored 
with numerous offices in their gift. A 
mention of a few of these would suffice 
to indicate the line of his influence. 
He has held the offices of Mayor of 
Savannah, Representative in the Geor- 
gia Legislature, State Senator, Chair- 
man of the Georgia Delegation to the 
National Democratic Convention in 
1908, President of the Georgia Bar 
Association, President for twenty-five 
years of the Hibernia Society of Savan- 
nah, President of the Alumni Society 
of the University of Georgia Law School, 
President of the University Club of 
Savannah, Trustee for thirty odd years 
of the University of Georgia, his alma 
mater. 

In this last named capacity he has 
labored untiringly to extend the bene- 
fits of state education to the many; and 
in the performance of his duties as 
Trustee he has attended every Trustees’ 
meeting but one since he has had the 
office. Likewise he has attended every 
commencement exercise of his univer- 
sity but one for the past fifty years. 
He obtained his first degree from the 
University of Georgia, A. B. in 1868, 
before he was twenty years of age. The 
same university gave him the degree of 
B.L. in 1869, A.M. in 1871, and LL_D. 
in 1913. He is a member of Phi Beta 
Kappa. In his college days he had be- 
gun to manifest his unusual ability as 
a speaker and received the highest ora- 
torical honor in the gift of the univer- 
sity, in competition, by the way, with 
Henry W. Grady, who later became well 
known as an orator, both in the South 
and in the North. 

General Meldrim has employed his 
enthusiasm for popular education un- 
reservedly in the extension of industrial 
and agricultural education among the 
members of the Negro race, believing 
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that along this line lies the solution of 
one of his country’s problems. As 
Chairman of the Georgia State Indus- 
trial School for Colored Persons since 
it was founded in 1891, he has carried 
on this work with great success. 

He has thrown his energies, too, into 
making a more efficient organization 
of the military forces of his state, and 
has served his state as a soldier for 
nearly half a century. He began his 
career as a corporal in the Confederate 
Army when only fifteen years old. After 
the war he joined the state troops and 
gradually rose to the command of the 
National Guard of Georgia with the 
rank of Brigadier General. 

General Meldrim’s career as a lawyer 
has extended over forty-four years of 
continuous active legal practice, includ- 
ing virtually every branch of the law. 
His law firm, Garrard & Meldrim (Col. 
William Garrard, its senior member, is 
the well-known admiralty lawyer) held 
the record of longest duration of any 
law firm in the state until its dissolution 
three years ago. Among the famous 
cases this firm has handled was the case 
of the United States v. Greene and 
Gaynor, which engaged General Mel- 
drim’s time for nearly two years. The 
extent of his practice and the conditions 
attending it are illustrated by his hav- 
ing tried cases in more than fifty coun- 
ties in the state, and, in his early career 
when railroad service was limited, by 
his having to ride horseback for quite 
long distances to attend the country 
courts. 

General Meldrim has always been the 
“older brother’’ to the younger lawyers. 
Many members of the Georgia bar feel 
the most genuine affection for him on 
account of his solicitude and friendship 
shown them at the beginning of their 
professional life. Two lawyers, whom 
he thus encouraged and directed, are 
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now members of the United States 
Senate. 

General Meldrim’s eloquence and 
powers of luminous speech have made 
him much sought after as a speaker. 
His busy life necessitates his declining 
most such invitations. The limited 
response he has made to such calls has 
brought him, however, .before almost 
every section of our country. For in- 
stance, he has delivered the annual 
addresses at the Bar Association meet- 
ings of the states of Alabama, California, 
Indiana, Maryland and Missouri. His 
address before the tomb of Washington 
at the unveiling of the statue to Barry 
last May is really one of the gems of 
American oratory. In it is as fine a 
tribute to Ireland as was ever spoken 
by an eloquent son of Erin. 

General Meldrim keeps himself fresh 
and open-minded, and vigorous both 
in body and mind by diversity of inter- 
ests and by ample recreation. One of 
his keenest pleasures consists in hunting 
trips, which he takes on the sea islands 
off the Georgia coast. Among the 
natives of these islands, he is known 
also as the best fisherman who visits 
their shores. 

Many of his friends think that his 
greatest distinction lies in his charm of 
manner and his rare gift of conversation. 
His friends always add their tribute to 
Mrs. Meldrim, whose charming per- 
sonality makes her as distinguished as 
her husband. And the atmosphere of 
their delightful and beautiful home in 
Savannah (once the headquarters of 
General Sherman during the Civil War) 
is of such warm appeal that those who 
have enjoyed its hospitality will ever 
remember it. 

The way in which General Meldrim’s 
personality has extended itself into his 
work is a characteristic of his partici- 
pation for a quarter of a century in the 
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activities and proceedings of the Ameri- 
can Bar Association. During those 
twenty-five years the arraignment by 
business and by the public of the pro- 
cedure in our courts for its inadequacies 
and its anachronisms has been severer 
than ever before. To those whose deri- 
sion finds Law a shining mark, what has 
the American, Bar’s new president to 
say? He is qualified to speak; none in 
fact are more rightfully entitled to 
speak. He knows the fundamentals of 
the law. For forty-four years he has 
had incessant practice in state and 
federal courts. If our jurisprudence is 
breaking down under the test of modern 
conditions, he should know it. His 
experience has been broad and _ his 
knowledge is more like the legal learn- 
ing of the lawyers who practised before 
Marshall and Story than of the busi- 
ness specialist who practises law in the 
twentieth century. 

To those idle critics who scathingly 
deride the law, he has two answers. 
His first answer is twenty-five years’ 
service in the American Bar Association, 
laboring with his colleagues to keep the 
machinery of the law commensurate with 
modern demands and to rid the body of 
the law of the fossilized and the out- 
worn; with many achievements to show 
for this notable service. 

For his second answer he comes so 
unhesitatingly and so ably to the de- 
fense of the Common Law that it is 
very re-assuring to feel his abiding 
faith in its flexibility and in its elas- 
ticity to respond to the strains placed 
on it by present economic shifting. A 
firm believer in the old essentials of the 
Common Law, as, the liberty of the 
individual and the absolute freedom of 
contract, he yet believes the law is a 
living thing and has within it the seeds 
of new growths and new developments, 
and that the spirit of the law is to adjust 


itself to new relations. He does not be- 
lieve, however, in some of the attempts 
of reformers to accelerate that process 
of adjustment. He believes that far 
greater than the evils they are trying to 
correct is the danger to the structure 
of law as a whole that will come from 
tampering with it by fanatics. He be- 
lieves that while the ignorant may mis- 
take novelty for reform, the greater 
danger is from the educated whose activi- 
ties toward reform are directed outside 
the scope of their education. As an 
instance he cites the perilous tendency 
in the recall of judicial decisions advo- 
cated by men of education and influence, 
but too ignorant of the fundamentals of 
jurisprudence to know that to substitute 
the vote of the populace for the delibera- 
tions of the court would be to destroy 
judicial power. 

He explains that much of the dissatis- 
faction with the law’s delays can be 
attributed to imperfections in the 
humans who administer the law, rather 
than to the imperfections in the proce- 
dure of the law. He proves that post- 
ponements of cases continually occur 
and other causes of delay abound be- 
cause the courts, the witnesses, the law- 
yers are derelict; that judges are too 
much in politics and that lawyers are 
not above abusing court rules that are 
necessary. 

General Meldrim’s explanation is 
borne out wonderfully well by a com- 
parison of the administration of justice 
here with the administration of justice in 
England, where they are apparently free 
from many of the defects our law seems 
to possess. Yet both countries have 
the same Common Law and similar 
systems of procedure. It is significant, 
therefore, that in England we find a 
higher standard required for the prac- 
tice of law and greater independence 
attaching to the judiciary than here. 
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As Chairman of the Committee on 
Jurisprudence and Law Reform of the 
American Bar Association and as a 
member of its Commission on Uniform 
State Laws, General Meldrim has done 
notable service. Now with his influence 


widened by the new office he holds, less 
than sixty-six years of age, at the height 
of his mental powers and vigor, he is 
likewise at the height of his usefulness in 
the fields which he has made his life 
work. 


Savannah, Ga. 





A Letter from James Bradley Thayer to Ferdinand 
Larnaude 


[The following correspondence was recently discovered by Dean Ezra R. Thayer 
of the Harvard Law School in looking through his father’s old papers. In the very 
month before he died Professor Thayer received a letter from Ferdinand Larnaude, 
the learned and distinguished Professor of Public Law in the University of Paris, con- 
taining a request for information on certain important points of American constitutional 
law. This letter is itself interesting because of its tacit recognition of salient points 
of contrast between the French and American systems, and as indicating certain features 
of our fundamental law which might be regarded as characteristic from a French point 
of view. 

In accordance with the request for a prompt answer, Professor Thayer’s reply was 
hastily written and was dispatched on the same day the inquiry was received. It has 
the interest of any effort of a master of American constitutional law to present the 
subjects treated clearly to a foreign observer in not too many words, and it is instructive 
as an attempt to view our institutions in an altered European perspective. The ques- 
tions considered, moreover, now have timeliness in view of the discussions of the past 
decade on these selfsame constitutional matters, and in view of such projects, for in- 
stance, as Mr. Roosevelt’s proposed recall of judicial decisions. 

Dean Thayer, through whose courtesy we are enabled to print the letter for the first 
time, says that had he known of it when he published his father’s ‘“‘Legal Essays’”’ it 
would certainly have been included in that collection. — Ed.] 





Professor Larnaude to Professor Thayer latif.”” C’est la question de |’inconsti- 


tutionnalité des lois. 


Paris, le 26 Decembre, 1got. 
ONSIEUR et Honoré Collégue: 

Je viens, sans étre beaucoup 
connu de vous, vous demander quelques 
renseignements dont j’ai besoin pour 
une communication que je vais faire a 
la Société de Législation Comparée de 
Paris. Mon sujet est ainsi libellé ‘‘Des 
garanties judiciaires qui existent dans 
certains pays pour protéger les particu- 
liers contre les actes du pouvoir légis- 


Voici les questions pour lesquelles je 
voudrais avoir des renseignements. 

1. Les régles sur _ |’inconstitution- 
nalité des lois sont-elles les mémes que 
celle sur l’inconstitutionnalité ou l'illé- 
galité des actes du pouvoir exécutif? 
Est-ce que ce sont les mémes tribunaux 
qui en connaissent? 

2. Les procés ou on s’appuie sur 
l’inconstitutionnalité des lois sont-ils 
nombreux? 
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3. Est-il fréquent en pratique qu’on 
simule un procés pour faire trancher la 
question douteuse de la constitution- 
nalité d’une loi? 

4. En fait, quand une loi est déclarée 
inconstitutionnel par un tribunal, porte-t- 
on a nouveau la question devant d’autres 
tribunaux? 

Qu. Lorsqu’il s’agit d’une loi d’impét, 
par exemple, est-ce que l’Etat continue 
a percevoir l’impét dont  1|’établisse- 
ment a été déclaré inconstitutionnel ? 

5. L’Etat n’est-il jamais condamné 
a des dommages-intéréts quand une loi 
est déclarée inconstitutionnel et qu’elle a 
été appliqué pendant longtemps? 

6. Le systéme entraine-t-il des in- 
convenients sérieux en ce qui touche 
l’incertitude des lois? 

7. La régle de l’inconstitutionnalité 
des lois n’empéche-t-elle pas en ce 
moment les réformes tentés dans certain 
états en matiére de législation sociale? 

8. Y a-t-il quelquefois des conflits 
entre les tribunaux et les législatures au 
sujet de l’inconstitutionnalité des lois, et 
comment les conflits se terminent-ils? 

9. Y a-t-il des procés a l’égard des- 
quels les tribunaux se déclarent incom- 
pétents pour ne pas entraver l’action 
du pouvoir exécutif ou du _ pouvoir 
législatif? 

10. Est-il vrai que l’on s’assure quel- 
quefois contre l’éventualité du vote d’une 
certaine loi? 

11. Est-on satisfait aux Etats-Unis 
du fonctionnement de cette institution? 
Demande-t-on des réformes a4 ce sujet? 

Vous trouverez bien longue sans doute 
la liste de ces questions! 

Je désirerais posséder aussi quelques 
arréts trés récents sur cette matiére de 
l’inconstitutionnalité des lois. J’en ai 
déja une riche moisson dans vos “‘Cases 
on Constitutional Law.’”’ Pourriez-vous 
m’indiquer un journal judiciaire ou j’en 
trouverais de trés récents? 


Je me sers principalement de Coxe, 
de Cooley, et de vos ‘‘Cases on Consti- 
tutional Law.” Y a-t-il quelque ouvrage 
plus important et plus récent? 

Veuillez excuser mon importunité, 
car je suis obligé de vous demander une 
prompte réponse, et croire, avec mes 
remerciments anticipés, 4 mes_ senti- 
ments les meilleurs. 

FF. LARNAUDE. 


(TRANSLATION) 


Paris, December 26, 1901. 
Honored Colleague: 


Although not well known to you I write to 
ask you for some information which I need for 
a communication that I am about to make to 
the Society of Comparative Legislation in Paris. 
My subject is entitled, ‘“The Judicial Guaranties 
existing in certain countries protecting indi- 
viduals against acts of the legislative power.” 
The question is that of the unconstitutionality, 
of laws. 

These are the questions upon which I should 
like information: 

1. Are the rules concerning: the unconstitu- 
tionality of laws the same as that concerning 
the unconstitutionality or illegality of acts of 
the executive power? Do the same tribunals 
deal with them? 

2. Are the cases in which the unconstitu- 
tionality of laws is asserted numerous? 

3. In practice are cases often preparea by 
arrangement in order to obtain a decision upon 
doubtful questions concerning the constitu- 
tionality of a law? 

4. When a law is declared unconstitutional 
by one court can the question be carried further 
to other courts? 

When it is a question of a tax, for example, 
does the state continue to collect the tax the 
imposition of which has been declared uncon- 
stitutional ? 

5. Is the state never mulcted in damages 
when a law is declared unconstitutional which 
has been enforced for a long time? 

6. Does the system involve serious incon- 
venience in the way of uncertainty as to the 
law? 

7. Does not the doctrine concerning the 
unconstitutionality of laws prevent at this time 
projected reforms in some states touching social 
legislation? 
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8. Are there sometimes conflicts between 
courts and legislatures on the subject of the 
unconstitutionality of laws, and how are these 
conflicts adjusted? 

9. Are there proceedings in which the courts 
decline jurisdiction in order not to fetter the 
action of the executive power or the legislative 
power? 

10. Is it a fact that insurance is sometimes 
taken against the outcome of a decision upon a 
particular law? 

11. Is there general satisfaction in the 
United States with the working of this institu- 
tion? Is there a demand for reform in the 
matter? 

You will doubtless find this list of questions 
pretty long. 

I should like also to have some very recent 
decisions on this subject of the unconstitution- 
ality of laws. I have already a rich harvest of 
them in your Cases on Constitutional Law. 
Could you tell me of a legal periodical in which 
I could find very late ones? 

I make use chiefly of Cox, Cooley, and of 
your Cases on Constitutional Law. Is there 
some other more important and later treatise? 

Please excuse my importunity in asking, as I 
am obliged to do, for a prompt reply, and believe 
me, with thanks in advance, and with much 


respect, F. LARNAUDE. 


Professor Thayer to Professor Larnaude 


Law School of Harvard University, 
Cambridge, Mass. 
January 7, 1902. 
Y dear Sir: 

I am glad to make such answer 
as I can to your questions of December 
26, and I feel honored by your address- 
ing them to me. I will take up the 
questions in order. 

1. Under our system the judicial 
body has the same power of holding 
invalid executive acts and the enact- 
ments of the legislature. The same 
rules apply in both cases. In neither 
case has the judiciary any power to act 
unless the question is brought up in the 
ordinary course of litigation. There is 
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no power in the judiciary to act on these 
questions except in the ordinary course 
of judicial duty and as the exigencies 
of the particular case require inter- 
ference.! 

2. There were at first very few cases 
of declaring laws unconstitutional, but 
in recent times there are many, and the 
courts show an increasing readiness to 
interfere. 

As regards this, I venture to ask your 
attention to ch. v of a small book on 
Chief Justice Marshall ? and to a pamph- 
let,? both of which I shall send to you by 
the post. The latter at pp. 27 and 284 has 
a qualification of a remark in my first 
answer. 

3. It is probably very infrequent, 
the situation of presenting a “moot 
case,” as we Call it, 7.e., a feigned con- 
troversy for the sake of drawing out an 
opinion on the constitutionality of a 
law. It is a grave impropriety, to say 
the very least, to undertake this sort 
of thing, and has been punished in Eng- 
lish courts, perhaps in ours. 

Instances of cases where the Court 
seem to themselves to have detected 
this may be seen in my collection of cases, 
e.g., at p. 170, Chicago Co. v. Wellman® 
and Bartemeyer v. Iowa,® p. 532 (see p. 
535). 

4. Such a question is treated like 
any other question of law and may 
be carried to a higher court on the same 
terms. 

From our state courts there lies an 
appeal to the Supreme Court of the 
United States on what we call federal 


1 See Muskrat v. United States, 219 U. S. 346. 

2[John Marshall. By James Bradley Thayer. 
Houghton, Mifflin & Co., 1901.] 

3 [The Origin and Scope of the American Doctrine 
of Constitutional Law; republished in Thayer’s 
Legal Essays, 1.] 

4 [Thayer’s Legal Essays, 33-35.] 

’ [143 U. S. 339.] 

6 [18 Wall. 129.] 
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questions, 7.e., such as arise under the 
Constitution and laws of the United 
States. 

In the case you put, of holding a tax 
unconstitutional, the political depart- 
ments accept as final the decision of the 
ultimate court of appeal — not neces- 
sarily that of a lower court. 

5. The state does in fact make resti- 
tution when it has acted under a law 
subsequently held unconstitutional. It 
has in recent years refunded duties and 
also internal revenue taxes collected in 
this way. But the state cannot be sued 
unless in accordance with its own con- 
sent. 

As regards the officials and private 
individuals who have acted under a law 
afterwards held unconstitutional, it is 
common in our courts and text-books 
to say that they are left wholly unpro- 
tected, just as if there had never been a 
legislative enactment. That is probably 
an over-statement. Let me ask your 
attention to a very good collection of 
cases on Constitutional Law in one 
volume by McClain, now a judge of the 
Supreme Court of the State of Iowa. 
See pp. 822-826. This volume is pub- 
lished by Little, Brown & Co., Boston, 
1900. 

7. Yes, there is a noticeable ten- 
dency, in some of our state courts, to 
check the legislators in instituting what 
they and the electors regard as reforms. 
This results often from a mistaken con- 
ception as to the limits of the judicial 
function. (I will refer you to the pamph- 
let above referred to for my meaning in 
saying this.) Much less of this tendency 
is found in the Supreme Court of the 
United States, although certain judges 
lean that way and there is just now a 
shifting majority on many such ques- 
tions. Let me refer you to the “Opin- 
ions of the Justices,’ page 905 of my 


7[155 Mass. 598.] 


collection of cases, and Com. v. Perry, 
p. 918, and State v. Loomis. The views 
of the dissenting judges in the last two 
cases seem to me clearly sound. If you 
have access to our Supreme Court Re- 
ports, let me also refer you to two cases 
where the judges of that great tribunal 
changed their majority, wisely in the 
later case; I mean the cases of the Gulf 
R. R. Co. v. Ellis, 165 U.S. Reports 150, 
and the Aéchison R. R. Co. v. Matthews, 
174 U. S. Reports 96. But perhaps 
these cases are less apt to your precise 
point than the others.” 

8. No, not conflicts. Our political 
departments accept and follow, as re- 
gards the particular law, the determina- 
tion of the courts. The ordinary state- 
ment is that the court is the final 
interpreter of the Constitution. That is 
true, probably, as regards the particular 
law. But it is, I suppose, entirely com- 
petent for the legislature to pass the 
same law over again, and so on: and 
await the time when changes °: the 
personnel of the court bring about a 
change of decision. President Jackson 
seventy years ago vetoed a renewal of 
the Bank Act because in his judgment it 
was unconstitutional, although its pre- 
decessor had been declared constitutional 
by the Supreme Court. 

9. Yes, the courts decline to pass 
on the validity of legislative or execu- 
tive acts when the subjects are entrusted 
to the discretion of the political depart- 
ments, i.e., on ‘‘political questions.”’ 
See, for example, in my collection, p. 
196 and p. 201. 

And, in passing, as regards the funda- 
mental nature of this novel judicial 
power that our courts exercise, let me 


8 [155 Mass. 117.] 

9[115 Mo. 307.] 

1° Compare also French v. Barber Co., 181 U. S. 
Reports 324, with Norwood v. Baker, 172 U. S. 269. 
The distinction between the two cases is nothing. 











avanaeaa 











A Letter of James Bradley Thayer 


refer you to Eakin v. Raub," p. 133 of 
my collection. At p. 175 is a valuable 
set of ‘Administrative Rules.”’ It is 
not easy sometimes to say what is a 
political question. 

10. No, I have never before heard 
of any insurance against such an event. 
Men will bet on anything, doubtless in 
France, as in England and here, and on 
the ocean that separates us, — but in no 
other sense so far as I have ever heard 
is the chance of bad fortune in these 
respects provided against. 

11. Yes, our people are not merely 
satisfied but very proud indeed of this 
peculiarity in our judicial institutions. 
It is indeed surprising to see how pre- 
vailingand firmly planted isthe sentiment 
which instantly accepts and gives place 
to the decisions of our highest courts on 
constitutional questions, evea when the 
people have hotly divided over them in 
party controversies. They do indeed 
keep up the discussion, but it becomes 
at once an academic affair, unless there 
be a division in the Court such as induces 
the hope of a change by the dropping 
out of a judge and replacing him with 
another. Sometimes indeed the courts 
seem to press their power too far and 
to seek by dicta to cover points not 
necessarily involved in the controversy. 
Then the fight is sometimes kept up, as 
it should be. See e.g., the Dred Scot 
case ® in my collection, p. 480 and the 
notes. Instances of the fairly ready 
acceptance of the decision of the Court 
on exciting questions in recent times 
may be found in the Legal Tender 
cases in my collection, pp. 2222-2267. 
The first decision was soon overruled 
by reason of the accession of two new 
judges. Later cases not in my book 
are the Income Tax cases in McClain’s 
Cases on Constitutional Law, p. 223, 





1 [12 Serg. &. R. (Pa.) 330.] 
2 [19 How. 393.] 
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and the very recent decisions on our 
Insular Tax, viz., 182 U. S. Reports 
1-392. 

There is forever a great danger in 
allowing to judges the final word on 
questions of government, viz., that they 
will be narrow and pedantic in their 
construction of the written text and 
that they will not duly weigh the prob- 
lems of the statesman. But in our chief 
tribunal it is often good to see how the 
Court emerges from its errors and illus- 
trates the educating power of great 
responsibilities. 

There is indeed another tendency, 
that of the people to choose to the legis- 
latures small men and then to multiply 
restraints upon them in the constitu- 
tions; and to expect the courts to pro- 
tect the people against their dangerous 
legislators. I will not enlarge on this, 
but will refer you to the pamphlet and 
my little book on Marshall, ch. v. In 
the three chapters ending with this one 
I think you will be interested. 

As regards certain complaints and 
“reforms” in the direction above indi- 
cated, see my collection 1025n (the case 
of Com. v. Moesta™) and 1041 note. 
The constitutional provision mentioned 
in this last place is also found in one of 
our newest constitutions, that of the 
state of Washington on the Pacific 
Coast in 1889, a strange and belittling 
restraint on a legislature, as it appears 
to many. 

I know of no better law journal for 
the purposes you name than the Har- 
vard Law Review, published by the 
students of this Law School, now in 
the xvth volume. It has notes of cases 
and an occasional article that would be 
instructive to you. 

The most important repository of 
decisions on this subject is found in the 


13 (91 Mich. 149.] 
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published reports of our Supreme Court 
of the United States, now reaching the 
182d vol. 

I must stop this long and I fear tire- 
some letter, for I am called away. 

Pray advise me if I can be of any 
further service. 

With much respect I am, 


Very truly yours, 


J. B. THAYER. 


I am sorry that my MS. promises so 
much difficulty for you. I trust you 
may have at hand some one familiar 
with bad English writing. 

I shall add a recent article of mine on 
“Our New Possessions,”’ “ as it touches on 
points mentioned above. J. B. T. 


PROFESSOR LARNAUDE, 
Paris. 


14 [Republished in Thayer’s Legal Essays, 153.| 


My Brothers-in-Law 


By Isaac HASSLER 


HEN I stood for admission, and got it; 
When I married the Law by an oath 
(Which was mumbled so I cannot jot it, 
But I know that I plighted my troth, 
Though I did all the pledging for both), 
My heart leaped to my new relations: 
O my Brothers, let’s love without flaw! 
But I couldn’t detect their elations — 
Were they Brothers or Brothers-in-Law? 


When a friend got for me a new client 
Who was wont, theretofore, to retain 
Mr. Quibwell (a leader and giant) 
Good both for defend- and defi-ant), 
I was puzzled that Quibwell, ’twas plain, 
When he should have rejoiced at my luck, 
As a young Brother helped in the raw, 
Looked glum, like a crow after pluck- 
Ing, and scowled like a Brother-in-Law. 


But I’ll wait for the gentle arena; 
My opponent will show it at trial. 
In the forum there needs no subpcena 
To summon fraternity’s smile; 
And it came in the following style: 
We ‘Most Learned Brother” ’d each other, 
He gave me (then I him) some jaw; 
He was plainly by courtesy “Brother,” 
Without courtesy ‘‘Brother-in-Law.” 
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Ah! the judge on tke bench I will count in 
My search for fraternal affection, 
In which he’ll loom large as a mountain 
(As custodium legis and fountain), 
But this is a sample or section: 
He muddled my examinations, 
He sneered at my story as straw, 
Interrupted my pleas and orations 
And judged like a Brother-in-Law. 


Gone, gone, my fraternity’s yearning, 
All quashed at the cost of the victim; 
The singed child remembers the burning — 
Long lingers the sense of delictum 
When a precept turns out a mere dictum. 
For I know when we brother so sweetly 
Tis no song, but a croak and a caw, 
Beware! Be on guard, most completely, 


When we brother-each-other-in-law. 


Philadelphia, Pa. 





An Argument Against the Judicial Recall 


By HARVEY S. HOSHOUR 


OF THE LAW SCHOOL OF THE UNIVERSITY OF MINNESOTA, DULUTH, MINNESOTA 


[The following essay forms a companion to the one printed in these pages last month, 
both essays having won first prize in the contests instituted last spring, open to students 
in Minnesota law schools and high schools, for the best essays on the Judicial Recall. 
These contests were due to the interest of Rome G. Brown, Esq., of Minneapolis, chair- 
man of the American Bar Association Committee to Oppose Judicial Recall. 

The result of the November elections in Minnesota shows that the Recall Amend- 


ment failed of passage by about 40,000 votes. 


ment also failed. — Ed.] 


E who live in Minnesota believe 

in a government that places the 
power in the people; and we believe 
that this power should be just as close 
to the people, in every case, as is prac- 
ticable and expedient. It is not by 
chance that Minnesota laws are among 
the most progressive in America; it is 
not by chance that such measures as the 
election of Senators by popular vote, 
woman suffrage, and the initiative and 


The Initiative and Referendum Amend- 


referendum have made great forward 
movements here; nor is it by chance 
that Minnesota is the first state, having 
any of its territory east of the Missis- 
sippi, to vote on the recall of public 
officials. 

That popular government is so 
securely established in Minnesota, is 
due—if to one thing more than another— 
to the prevalence throughout the state 
of discussion concerning questions of 
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HARVEY S. HOSHOUR 


public interest. In the hope of helping 
in some measure in the discussion of the 
recall, now at issue, this article is 
written. 

The writer’s position on the recall is 
summarily stated by President Wilson: 


The recall is a means of administrative con- 
trol. If properly regulated and devised, it is a 
means of restoring to administrative officials, 
what the initiative and referendum restore to 
legislators, namely, a sense of direct responsi- 
bility to the people who chose them. The recall 
of judges is another matter. Judges are not 
law-makers. They are not administrators. Their 
duty is not to determine what the law shall be, 
but to determine what the law is. Their inde- 
pendence, their sense of dignity and of free- 
dom is of first consequence to the stability of 
the state. To apply to them the principle of 
the recall is to set up the idea that the deter- 
minations of what the law is must respond to 
popular impulse and to popular judgment. 
It is sufficient that the people should have the 
power to change the law when they will. It is 
not necessary that they should directly influence 








by threat of recall those who merely interpret 
the law already established. 

The argument, therefore, will be con- 
fined to the recall of judges, all of whom 
are included in the provisions of the 
proposed amendment. It is unfortu- 
nate that administrative and judicial 
officers are included together; but if 
the people of Minnesota want a recall of 
legislative and executive officers, such a 
measure can be proposed and voted on 
at another time. As the question will 
be presented at this election, every one 
who is opposed to the recall of judges, 
to make his vote effective, must vote 
“no” on the proposed amendment. 

The question naturally resolves itself 
into main issues. The first of these is: 
Is the recall in line with our past policy? 
The second: If it is not so in line, is 
such a change desirable? The second 
of these issues is the more important 
to the believer in popular government, 
though the first is by no means negli- 
gible in its effect on the decision of the 
thoughtful citizen. The second division 
of the question raises such component 
issues as: (1) Is the recall fair to the 
judges, in view of their duties and posi- 
tion? (2) What effect will the recall 
have on the stability and effectiveness 
of the law? (3) What effect will it have 
on the public rights? (4) Will the recall 
of our judges remedy existing defects 
in our law and courts? (5) Has the pro- 
posed plan worked well in other places? 
(6) What is the opinion of fair-minded 
and able observers on the question? I 
shall consider the issues raised by these 
questions in the order given, stating 
them positively rather than in the inter- 
rogative form. 

The Recall of Judges 1s not in Line with 
Our Past History 


That the recall of judges is not in line 
with our past policy as a state and 
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nation seems self-evident. Since the 
Constitution was adopted, it has been 
our policy to keep the judiciary inde- 
pendent of every external force, whether 
that force be popular will or executive 
control. The chief argument brought 
forward by the advocates of the recall 
is that it will make the courts responsive 
to the people’s wishes. That this is a 
decisive change in our past policy is 
indisputable, nor is the contrary argued 
by the proponents of the recall. 

The issue then arises: Is such a 
change desirable? No thinking Ameri- 
can will scoff at the wisdom of the men 
who formed our Constitution, that docu- 
ment characterized by Gladstone as 
“the most wonderful work ever struck 
off at a given time by the brain and pur- 
pose of man’’; but, on the other hand, 
he will not accept any theory or practice 
of government, as applied to our condi- 
tions to-day, simply because our fathers 
thought it best. He will consider all 
the facts, weighing heavily the opinions 
of those who formed our Constitution, 
in that it has stood the test of years. 
The words of Abraham Lincoln are 
applicable here: 

I do not mean to say that we are bound to 
follow implicitly in whatever our fathers did. 
To do so would be to discard all the lights of 
current experience — to reject all progress, all 
improvement. What I do say is that if we would 
supplant the opinion and policy of our fathers 
in any case, we should do so upon evidence so 
conclusive and argument so clear, that even 
their great authority, fairly considered and 
weighed, cannot stand. 

The burden of proof rests then upon 
those who propose the recall. 


The Recall is Unfair 
Fairness is a thing on which we as 
Americans pride ourselves. To con- 
sider any question from the standpoint 
of those most affected is essentially 
American, and, to the thinking man, it is 
fundamentally essential. 


The recall, as stated in the proposed 
amendment, does not give the judge a 
fair trial. In any important case the 
evidence and rulings of the court, upon 
which a recall could be based, will cover 
a number of volumes, and frequently 
intricate questions of law and fact will 
be involved. How can the voter deter- 
mine, from a 200-word charge and a 
200-word defense, whether or not the 
issues in such a case were correctly 
decided, and make that determination 
fair to the judge? How can the voter 
decide fairly, whether or not the court 
rightly interpreted the law, when the 
case may involve a hundred points and 
the authorities on which the decision 
rests may run back a hundred years? 
The question cannot be whether or not 
the law is wrong — over that the judge 
has no possible control —but only 
whether there was a correct interpre- 
tation of the existing law. Obviously 
it is unfair to take the newspaper re- 
ports of the case or what political 
speakers may say. A fair decision in the 
case of a recall of a judge should involve a 
study of how learned and unprejudiced 
judges have interpreted thesameorsimilar 
laws in the past, in this and other jurisdic- 
tions. How can all this be included in 200 
words, so as to be fair to the judges? 

Again, the judge is not treated fairly 
in that his accusers form part of the 
jury. In our actions at law we exclude 
all those as jurors who have even a 
remote interest in the litigation; but, 
under the proposed system, the judge 
is to be tried by a jury, 20% of whom 
have gone on record as being opposed 
to him, by signing the recall petition, and 
that, too, without having heard the 
judge’s side of the question. Is this 
fair to the judge? Are not our judges 
— even when they are on trial — to be 
given as fair a chance as the criminals 
who come before them? 
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It is axiomatic that the civilization 
of a nation increases in direct propor- 
tion as the people of that nation have 
effective laws. A government without 
such laws is but a form of anarchy. 
It is not the duty of the court to make 
the laws, but only to interpret and 
declare them, and to make that declara- 
tion uniform in like cases, thus giving 
the laws stability and effectiveness. It 
requires no evidence to prove that a 
law applied differently in every case will 
have no stability nor efficiency; indeed 
it will not be a law at all. If the judge 
is subject to a recall, he cannot help but 
think more of what the people will think 
of his decision than of the efficiency of 
the law. This will tend to bring about 
a different rule in every case; litigation 
will be increased, in that many suits will 
be started, which, if the law were settled, 
would never have been brought. The 
law will tend to become unstable, un- 
settled and ineffective. 


The Recall will have a Bad Effect on the 
Public 


Edmund Burke said: 


The poorest being that crawls on earth con- 
tending to save itself from injustice and oppres- 
sion is an object respectable in the eyes of God 
and man. 

That, in essence, is the basis of our 
constitutional government. Here the 
rights of the poorest subject are above 
the power of any force to alter. If the 
proponent of the recall of judges wants 
an unanswerable reason why the judi- 
ciary must be independent, if the rights 
of the people are to be preserved, let 
him think of the application of the above 
quotation to the plan he is advocating. 

If the courts are not wholly inde- 
pendent, who is to protect the man who 
is contending for his rights against 
heavy odds? If an individual is suing, 
in a case where the supposed desires of 


the majority of the people are opposed 
to him, how can he get a fair trial? 
This squarely raises the question: Can 
a man have any rights, which a majority 
of those who vote at a recall election, 
think he should not have? That, indeed, 
is the crux of the whole situation. The 
man who believes that there can be no 
such rights — and only he — can con- 
sistently vote for the recall of judges. 

Under our Constitution there are 
some things that no majority, however 
great, can change. Such are the right 
to the writ of habeas corpus, the prohibi- 
tion against the passing of ex post facto 
laws, the right to be secure in life, 
liberty and property, and many other 
rights known to every American. To 
make the question personal and concrete, 
are you willing that your property 
rights, your liberty, your life, should 
be at the will of the majority of those 
who vote at a special election? In every 
case, on which a recall could be based, 
someone’s rights — frequently someone’s 
life— are at issue. The courts alone 
can protect these rights. If you make 
them dependent on a popular majority, 
then the rights that our fathers fought 
to attain are lessened and potentially 
gone, as the majority changes. 

The words of Senator Root are appli- 
cable here. The recall of judges, he 
says, 
abandons absolutely the conception of a justice 
that is above majorities, of a right in the weak 
which the strong are bound to respect. It 
denies the vital truth taught by religion, and 
realized in the hard experience of mankind, 
and which has inspired every constitution 
America has produced, and every great declara- 
tion for human freedom since Magna Carta — 
the truth that human nature needs to distrust 
its own impulses and passions, and to establish 
for its own control the restraining and guiding 
influences of declared principles of action. 


In Minnesota there is little charge 
of corruption in the courts; our Supreme 
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Court is said to be the most progressive 
state tribunal in America; the judges of 
our lesser courts are men of eminence 
and dignity in every community. This 
raises the question: Why a recall with 
its incident dangers? But, granting 
that there is corruption in our courts, 
such corruption will not: be remedied 
by the proposed system. 

In the first place, if the people elect 
a corrupt and inefficient judge, the 
same people will vote at the recall, and 
again when a successor is elected. If 
the people are incapable of electing a 
fair judge, it is unreasonable to think 
that the same people will be able to vote 
rationally at a recall election, where 
the issues are sure to be much.more 
involved. The same methods will apply 
in each election; the same parties will 
control and the same bosses who put 
the corrupt judge in office will replace him 
with another quite as corrupt and even 
more cringing to the will of his masters. 

If the judge becomes corrupt after 
his election no recall is needed, for we 
already have the remedy of impeach- 
ment. If impeachment is not workable 
now, its plan and form can and should 
_be changed, so as to make it more easy 
of application. The difference between 
the recall and impeachment is, that in 
the latter case the judge is tried in 
accordance with the rules of evidence, 
and by those who have an opportunity 
fully to investigate the charges; whereas 
in the recall, the judge is tried by those 
who in the nature of the case cannot 
have had a chance to learn all the facts, 
and by a group 20% of whom are 
avowedly his opponents. In impeach- 
ment, the judge is given the sort of a 
trial that a criminal gets under our 
law, no more, no less. Regardless of 
fairness to the judges, which is the more 
effective to remove the really corrupt 
and inefficient judge? 
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Nor would the recall remedy the delay 
and technicality that exist in our law 
to-day. No particular judge is or can 
be responsible for these things, and the 
recall of any judge for such reasons will 
not change them one whit. If there is 
too much delay, our procedure should be 
changed; if there is too much techni- 
cality, less technical laws should be 
made, not by the judges — who have 
no such power — but by the legislature. 


The Recall has Failed Where it has Been 


Tried 


The idea of a recall of judges is no 
new thing. The judges of Babylon, 
four thousand years ago, were subject 
to a recall by the king; in ancientGreece, 
the people had the power of recall; in 
England, prior to the Act of Settlement, 
the king had such a power; in France, 
during the Revolution there, such power 
was in the people. Every student of 
history knows the result in these cases. 
Babylon is of interest only to show what 
government should not be; the pure 
democracy of ancient Greece caused its 
downfall; the system in England pro- 
duced a Jeffreys, made possible the 
Bloody Assizes and cost a king his 
crown; and in France the Reign of 
Terror was the result. 

In America, the recall was part of 
the Articles of Confederation, and on 
the failure of the government under 
those articles, the recall was omitted 
from the new plan of government, 
though not without some opposition. 

Since 1908, Oregon, California, Arizona, 
Colorado and Nevada have adopted the 
judicial recall. Three things are signifi- 
cant in a study of the recall in these states: 

(1) It has introduced bad practices in 
procuring names for the recall petitions. 

(2) The recall elections have failed to 
interest a representative portion of the 


people. 
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(3) It has introduced party politics 
into the question. 

I shall consider these three points 
briefly. 

(1) Allen H. Eaton, in his book, “‘The 
Oregon System,” says that the at- 
tempted recall of Judge Coke, in Ore- 
gon, failed because of the lack of funds 
to procure enough signatures to. the 
petition. Fred W. Catlett, in the Annals 
of the American Academy, says: 

As it actually worked, petitions are placed 
in the hands of many irresponsible persons, who 
indiscriminately solicit signatures on the streets 
and in the office buildings, ignorant in the great 
majority of cases, not only of the voting qualifi- 
cations of the signer, but also of the genuineness 
of the name and signature. 


(2) When Judge Weller was recalled 
in California, a case where the enthusi- 
asm was at white heat, the total vote 
was less than 50% of the qualified list 
of voters, and he was recalled by a 
vote of less than one-fourth of the 
qualified voters. This means one of 
two things; the voters were not inter- 
ested in the question, or they failed to 
vote because they found it impossible 
to make a rational decision. 

(3) Mr. Gilbertson, a secretary of 
the New York Short Ballot League, 
says, in the Amnals of the American 
Academy, that politics have been the 
leading issue in every case of the recall 
that has been tried. 


An Instrument of Socialism 


The Socialist party has already incor- 
porated the recall of judges into its 
national platform. In the words of Mr. 
Debs’ paper, the Appeal to Reason, 
it is ‘the means whereby the people 
will be enabled to inaugurate Social- 
ism.” The same publication, before 
the notorious McNamara trial, said, 


Under the provisions of the recall amendment, ’ 
the judges of the Supreme Court of California 


can be retired. These are men who will decide 
the fate of the kidnapped workers. Don’t you see 
what it means, comrades, to have in the hands 
of an intelligent, militant working class, the 
political power to recall the present capitalist 
judges, and put on the bench our own men? 
Was there ever such an opportunity for effec- 
tive work? No; not since Socialism first raised 
its crimson banner on the shores of Morgan’s 
country. 


A news item, taken from the Duluth 
Labor World of August 8th last, illus- 
trates the same point: 

The Socialists’ local here has called to its aid 
the entire Socialist party of the state and 
nation. The first to respond is the Appeal to 
Reason, with its over one-half million circula- 
tion, pledging itself without reserve to con- 
tinue in the recall fight, until Judge McHendrie 
is swept from the bench and Bob Uhlich freed 
from jail. A special representative of the 
Appeal is now in Trinidad. 

That these things should arise was 
inevitable; that they have come up is 
but proof of the correctness of my thesis. 
Are we, in Minnesota, willing that such 
methods of soliciting be introduced? 
Are we willing that our judges should be 
recalled by one-fourth of the voters? 
Are we willing to have the Socialists, 
or any other political party, make the 
recall of our judges a national issue? 
Are we willing that political papers in 
other states should pledge themselves 
to sweep our judges from the bench? 
If the experience of other states is to 
be taken as a criterion, the man who 
casts his vote in favor of this measure 
must answer each of these questions in 
the affirmative. 


The Opinions of Competent Observers 
Are Opposed to the Recall of 
Judges 

Opinions on such a question are only 
of value when those who give them have 
had experience in governmental matters. 
So far as I have been able to find, no 
man of national prominence has come 
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out squarely in favor of the recall of 
judges. I have already referred to the 
opinion of Woodrow Wilson, the great 
leader of the majority party, as well as 
to Senator Root, the leading figure of 
the minority party. Mr. Borah, the 
famous progressive Senator from Idaho, 
says: “It is my deliberate and uncom- 
promising opinion that without a free, 
untrammeled, independent judiciary, 
popular government, the government of 
the people, by the people, and for the 
people, would be a delusion, a taunt- 
ing, tormenting delusion.” 

Space will allow the quoting of but 
one other man, the venerable Arch- 
bishop Ireland of Minnesota: ‘‘Nogreater 
peril to the institutions of democracy, 
to the permanency of social order, could 
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well be imagined, than the legalizing of 
the recall of the judiciary.” 


Conclusion 


The conclusion of the matter may be 
stated briefly: (1) The recall of judges 
is a radical change in our past policy; 
(2) Such a change is not desirable; (a) 
Because it is unfair to the judges; (b) 
Because it will make our laws ineffec- 
tive; (c) Because it will have a devas- 
tating effect on the rights of the people; 
(d) Because it cannot remedy any exist- 
ing defects; (e) Because it has failed 
where it has been tried; (f) Because 
the opinion of capable and experienced 
observers is opposed to the recall of 
judges. 





Ingersoll’s Moment of Inspiration 


By GEORGE F. PAUL 


RITERS who are unable to do their 

best work at fixed and definite 
times, but who must await the right 
moment before putting pen to paper, 
will be given some reassurance that this 
is the right method by recalling the cir- 
cumstances under which Robert G. 
Ingersoll wrote the greatest speech of 
his life. This was the speech nomihat- 
ing James G. Blaine for the presidency 
at the Republican national convention 
in Cincinnati on June 15th, 1876. This 
one speech gave him a reputation as the 
Cicero of his country and his age. 

All things seem to have combined to 
make the occasion auspicious. It was 
a centennial year, one fraught with pa- 
triotism. The issues at stake were 


momentous, affecting the nation in 
many vital points. The convention 
was composed of men every one of 
whom carried a hand of iron within 
asilken glove. The man tobe nominated 
was looked upon as being the most auda- 
cious, the most impetuous, and the 
most inspiring of leaders. Robert G. 
Ingersoll had been personally request- 
ed by James G. Blaine to make the 
speech placing his name before the con- 
vention. 

At midnight preceding the nominat- 
ing day Ingersoll and his brother Clark 
reached their rooms in a Cincinnati 
hotel. Within less than twelve hours 
Ingersoll would be expected to address 
thousands of keen and eager men on a 
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subject near and dear to their hearts. 
To fail in such a crisis would mean his 
utter ruin as a public speaker and as a 
man of affairs, yet not a word of the all- 
important speech had been written out. 
Clark became nervous and fidgety about 
it and urged his brother to set to work 
immediately upon it. Ingersoll, how- 
ever, was in need of rest, so the two 
brothers retired and were soon asleep. 

For Ingersoll this sleep was but a pre- 
paration. At three o’clock he awoke, 


and cautiously lighting a gas jet in the 
adjoining room he set to work. He 
pictured to himself the coming conven- 
tion as it would appear when assembled 
in Exposition Hall. Then he rapidly 
made a résumé of the issues at stake 
and pictured to himself the standard 
bearer who was to lead the mighty 
forces. Tnat was enough. His mas- 
terly mind quickly assembled into a 
harmonious whole the component parts 
of this magnificent address that was to 
electrify the nation, and to win the 
orator undying fame. To him the 
picture was complete. His work was 
soon done and the speech ready for 
delivery. Then he extinguished the 
light and returned to bed without wak- 
ing his brother. 

Suddenly Clark began pulling at his 
arm. ‘‘Wake up, Robert, wake! It’s 
nearly nine o'clock. The convention 
meets in about two hours — it’s high 
time for you to get about that speech.” 

‘Well, I’m mighty hungry. Let’s 
have some breakfast first.”’ 

“No, not a bite until you write that 
speech. I’ve worried enough about it 
now.” 

“Very well then. What do you 
think of this?’’ asked Ingersoll, as he 
drew his manuscript from his pocket. 

“When did you write this?” asked 
his amazed brother. 

“Last night while you were sleeping 
peacefully.” 

Thus was written alone and deliv- 
ered to an audience of one the master- 
piece which marks the high tide of 
eloquence. 

The following extract will give an 
idea of this midnight production: 


Massachusetts may be satisfied with the loy- 
alty of Benjamin H. Bristow; so am I; but if 
any man nominated by the convention can- 
not carry the state of Massachusetts, I am not 
satisfied with the loyalty of that state. If the 





Ingersoll’s Moment of Inspiration 


nominee of this convention cannot carry the 
grand old Commonwealth of Massachusetts by 
seventy-five thousand majority, I would advise 
them to sell out Faneuil Hall as a Democratic 
headquarters. I would advise them to take from 
Bunker Hill that old monument of glory. .. . 

The Republicans of the United States want 
a man who knows that this Government should 
protect every citizen, at home and abroad; who 
knows that any Government that will not defend 
its defenders and protect its protectors, is a dis- 
grace to the map of the world. They demand 
a man who believes in the eternal separation and 
divorcement of church and school. They demand 
a man whose political reputation is as spotless as 
astar; but they do not demand that their can- 
didate shall have a certificate of moral character 
signed by a Confederate congress. The man who 
has in full, heaped up and rounded measure, all 
these splendid qualifications, is the present grand 
and gallant leader of the Republican party— 
James G. Blaine. .. . 

Like an armed warrior, like a plumed knight, 
James G. Blaine marched down the halls of the 
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American Congress and threw his shining lance 
full and fair against the brazen foreheads of the 
defamers of his country and the maligners of his 
honor. For the Republican party to desert this 
leader now, is as though an army should desert 
their general upon the field of battle. 

James G. Blaine is now and has been for years 
the bearer of the sacred standard of the Repub- 
lican party. I call it sacred, because no human 
being can stand beneath its folds without becom- 
ing and remaining free. 

Gentlemen of the convention, in the name of 
the great Republic, the only republic that ever 
existed upon this earth; in the name of all her 
defenders and all her supporters; in the name - 
of all her soldiers living; in the name of all her 
soldiers dead upon the field of battle, and in the 
name of those who perished ‘in the skeleton 
clutch of famine at Andersonville and Libby, 


‘whose sufferings he so vividly remembers, IIli- 


nois, Illinois nominates for the next Presi- 
dent of this country, that prince of parliamen- 
tarians — that leader of leaders — James G. 
Blaine. 
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By CHARLES C. MOORE 


[The following story written for the Hartford (Conn.) Daily Times appeared 
in that newspaper Monday evening, May 17, 1886. Its author, Charles C. 
Moore, is perhaps best known to the legal profession as the author of ‘‘Moore on 
Facts,” published by the Edward Thompson Company, Northport, Long Island, 
N. Y., in 1908. He was assistant editor of the Encyclopedia of Pleading and 
Practice from beginning to end and author of about 1600 pages of articles in 
that series; associate editor of Federal Statutes Annotated (vols. 1 and 2) and 
author of the prefatory article therein on ‘Statutes and Statutory Construc- 
tion’; reviewing editor of the Cyclopedia of Law and Procedure in 1904 and 

. 1905 and author of the division “‘Weight and Sufficiency” of the article ‘“‘Evi- 
dence” in “Cyc”; contributor of numerous editorials and signed and unsigned 
articles in Law Notes from 1897 to 1912; contributor of articles in Case and 
Comment in 1912 and 1913; contributor of the review of Chamberlayne’s 
“Modern Law of Evidence”’ in Green Bag for May, 1912; contributor to the recent 
edition of Mr. C. B. Labatt’s monumental treatise on ‘‘Master and Servant’’; 
editor of the text of the Compiled Laws of North Dakota (2 vols.) published last 
August by the Lawyers’ Co-operative Publishing Company of Rochester, N. Y.; 
author of the article ‘‘Bankruptcy” in “Ruling Case Law,” etc. 

In 1880 Mr. Moore became associated in the practice of law at Litchfield, Conn., 
with the late Hon. Charles B. Andrews, then Governor of Connecticut and after- 
ward Chief Justice of the Supreme Court of Errors. In his story here reprinted 
he imagined that a woman lawyer came to practise in famous old Litchfield on the 
Hill. —Ed.]} 
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T was a warm May evening. 

The Claremont stage had reached 
the summit of the last hill, and was now 
approaching the end of its tiresome 
journey from the “station.” 

The driver clucked to the horses, 
who mended their pace, and presently 
the rattling old stage stopped at the 
Mason House platform, in the centre 
of the stately and venerable town of 
Claremont. 

On the seat with the driver sat Lawyer 
Walter Perry, a man of about thirty- 
five, with a singularly engaging counte- 
nance, an athletic frame, to which his 
well-fitting clothes did ample justice, 
and the general appearance of a man 
vigorous in mind and body. 

As the driver alighted, his companion 
seated himself on that side of the vehicle 
where, by a slight inclination of the 
head, he could survey the passengers as 
they stepped out and paid their fares. 
Most of these were women, of whom he 
recognized all but one, and when the 
driver held up his lantern to count the 
change for the bill she handed him, it 
shone full in her face. She was rather 
below the medium height, of slender 
figure, and her face, though not unpre- 
possessing, showed by the sharpness of 
its outlines a character of marked deter- 
mination. After giving some directions 
respecting her baggage, she turned and 
hastened into the hotel. 

“That's the young woman,” remarked 
the driver, as he climbed to his seat 
and reined the horses toward the post- 
office. ‘‘She looks like a sensible woman, 
anyhow,” said Walter Perry, ‘and if 
she possesses enough physical strength 
I wouldn’t be surprised if she makes a 
success,’ and as they had previously 
canvassed the subject, nothing more was 
said. 

Walter was a bachelor and lived with 
his parents. That night he walked home 
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in a thoughtful mood. For a dozen 
years he had had a large and lucrative 
law practice in Claremont and in the 
various courts of the state, but the idea 
of meeting in forensic debates any but 
members of the dominant sex had never 
been seriously considered. Now, how- 
ever, a woman lawyer was actually 
about to establish herself in Claremont; 
added to the novelty of it, were specu- 
lations as to the influence of her presence 
on the conduct of trials, and as to what 
he would do under these and those 
imaginable circumstances, which en- 
grossed his mind. At any rate, he, for 
one, had no objection to her coming. 

And if the young lady had been aware 
of any such objections, it would not have 
made a particle of difference with her. 
Miss Mary Padelford was the daughter 


' of a farmer in Chester, Vt., where she 


had lived up to the last few years. He 
had always been improvident, and it 
was evident to the mother that her 
daughter would have to earn her living, 
sooner or later, and it was to her untir- 
ing energy and economy that Mary was 
provided with the means for a college 
education. She inherited all of her 
mother’s persevering nature, and her 
aptness and liking for study enabled her 
to graduate at the University of Bos- 
ton and the Boston Law School with 
high honors. The Supreme Judicial 
Court of Massachusetts had decided 
that women were not eligible for admis- 
sion to the bar in that commonwealth, 
while the Supreme Court of Errors of 
Connecticut recognized no sex barrier 
in that behalf. So Miss Padelford went 
to Hartford, where a distant relative, ex- 
Judge Warren, was an active lawyer, 
and in a short time she was admitted 
to practise in the courts of Connecticut. 

For a few months she assisted Judge 
Warren in his office work. But her 
independent spirit refusing to be con- 
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tented, she resolved to build up a prac- 
tice of her own. After many inquiries 
and thorough consideration of the matter, 
it was decided that she should open 
an office in Claremont, the county 
seat of Claremont County, and though 
not the largest place in the county, in 
point of population the headquarters 
for a vast amount of law business. As 
it was about 1100 feet above sea-level 
and her health had never been exceed- 
ingly rugged, she hoped to be invigo- 
rated by the wholesome air of nearly 
the highest town in what was termed the 
Mountain County. It was alsoa stimu- 
lating fact that there had once flourished 
in the town of Claremont the first law 
school established in the United States; 
that the school had graduated more 
than a thousand students, among whom 
were John C. Calhoun and Aaron Burr; 
and that of its alumni, according to 
authentic relation, ‘‘sixteen became 
United States Senators; fifty, members 
of Congress; forty, judges of higher 
state courts; eight, chief justices of 
states; two, justices of the United 
States Supreme Court; ten, Governors 
of states; five, cabinet ministers; sev- 
eral, foreign ministers; while very many 
were distinguished at the bar.” 

The forenoon of the day following her 
arrival at Claremont she called at Law- 
yer Grace’s office and presented a letter 
of introduction from Judge Warren. 
Mr. Grace read it slowly, and taking off 
his spectacles, looked at the young woman 
before him. Evidently being satisfied 
with his inspection of her, he cleared his 
throat and said, ‘‘Ah! yes, I know Judge 
Warren well and a first-class gentleman 
he is, too. He did right in commend- 
ing you to me, and I am much obliged 
to him for it.””. And there was no end 
to the encouragement and sound advice 
he gave her. His frank and kindly 
manner, a delicate solicitude pervading 


all he said, the confidence with which he 
spoke, convinced her that she had found - 
a genuine and powerful friend. 

The Superior Court was then in ses- 
sion, and in the afternoon he conducted 
her to the bar meeting, where she was 
introduced to the judge and the court 
officials, and a score of lawyers, includ- 
ing Walter Perry. All these extended 
her a cordial welcome; indeed, some 
were almost obsequious in their atten- 
tions. 

After the regular business had been 
disposed of, Mr. Grace arose, and, refer- 
ring in a happy manner to Miss Padel- 
ford’s qualifications, suggested that there 
was a vacancy in the board to examine 
candidates for admission to the bar, and 
nominated her to fill the place. Of 
course she was chosen by acclamation. 

Before night she had secured an office, 
and in two or three days she had it 
neatly furnished, and a sign on the door 
indicated that ““Miss M. C. Padelford, 
Attorney-at-Law,”” was ready to dis- 
pense legal advice to those in want of 
that commodity, and to maintain the 
same in court to the best of her ability. 
Of office business, such as consultations, 
drawing deeds, bonds, wills and other 
legal documents, she began to receive 
more than her share. The other law- 
yers observed that the instruments 
drawn by her revealed a combination 
of technical knowledge and common 
sense very rare in a young practitioner. 

Upwards of a fortnight had passed 
when Mr. Grace called one morning 
and stated that he had a case in the 
Superior Court which must be argued 
on the morrow, and as he was unable to 
attend to it, would she be so kind as to 
argue it for him? Her heart throbbed 
quick and almost misgave her, but she 
accepted his proposition, and the re- 
mainder of the day she spent in diligent 
study and preparation. Walter Perry was 
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counsel for the opposite side. Several 
times she had met him, in the bar library 
and on the street, now exchanging a few 
pleasant remarks, now discussing some 
late decision, but she felt scarcely at 
ease with him. There was a reserve in 
his manner which a slight acquaintance 
was liable to misconstrue, and she had 
suspected that he looked upon her as a 
kind of interloper, or was as yet uncer- 
tain about it. Perhaps a little resent- 
ment increased her resolution in pre- 
paring her argument. When court 
opened in the morning, it was thronged 
with lawyers and townspeople, eager to 
witness her maiden effort, and it was 
with no little trepidation that she rose 
to address the judge. The case’ stood 
on a demurrer; no witnesses were to be 
examined, there was no conflicting testi- 
mony to sift; nothing but a bare ques- 
tion of law was to be argued. She had 
failed to find any precedent precisely 
sustaining her position, but her familiar- 
ity with abstruse legal principles and her 
lucid and concise manner of stating 
them was a marvel to the lawyers, who 
listened with profound attention, and 
nodded significantly to one another; 
and when she had finished and the 
court took a recess, they complimented 
her warmly for the ability she had dis- 
played. But she desired to win the 
case more than to distinguish herself, 
and was fearful that her argument had not 
effected conviction in the judge’s mind. 

Walter, after briefly answering the 
points she had made, referred to a deci- 
sion of an English court where the very 
question now in dispute was raised and 
determined in accordance with his con- 
tention. The judge carefully examined 


the decision, but plainly intimated that 
the conclusion announced in the case 
produced by Lawyer Perry would have 
to be adopted, notwithstanding power- 
ful reasons to the contrary. 





To Miss Padelford the disappoint- 
ment was keen — keener, she thought, 
than any she had ever felt. Even old 
and experienced lawyers are often irri- 
table and depressed in spirits at the 
prospect of an adverse decision. So 
bitter was her chagrin that shé could 
hardly refrain from bursting into tears, 
and, as they passed out of the court- 
room, Walter was startled at the dis- 
tress apparent in her countenance. 

She had no appetite for dinner and 
retired to her room as soon as she 
reached the hotel. 

This noon Walter dined at the Mason 
House. He noticed her absence from 
the table and divined the cause. There 
was yet an hour before court would 
open, and he sauntered down to the 
court house, alone and meditative. As 


‘ he went into the bar library, he observed, 


lying on the table, a new law book which 
had been brought by the expressman 
that morning. He seated himself by 
the window, and turned over the leaves, 
glancing here and there, with little 
mental observation of the printed matter. 
The word “demurrer” in a headnote 
caught his eye, and the compelling asso- 
ciation of ideas suddenly riveted his 
whole attention to the page. Once, 
twice he read it with breathless interest. 
A faint flush of excitement overspread 
his face when he saw Miss Padelford 
approaching the court house. Hastily 
plucking a leaf from the court clerk’s 
geranium, he placed it between the 
leaves, the stem protruding, and closed 
the book. 

As Miss Padelford entered the library, 
he met her with a beaming face, and, 
handing her the book, ‘‘Here,’’ said he, 
“is the fifty-second Vermont report — 
your native state, I believe. Some very 
interesting cases are reported in it.” 
And he went his way. 

When court opened Miss Padelford 
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begged leave to call the attention of the 
judge to a recent decision of the Supreme 
Court of Vermont, reported in volume 
52. The judge found the case exactly 
in point. It reviewed the English case 
cited by Walter, which it completely 
overturned with a cogency of argument 
and a reference to authorities absolutely 
irresistible. His Honor was constrained 
to decide accordingly, and Miss Padel- 
ford had won her first case — thanks 
to the decision in the Vermont report, 
found on the page that Walter had indi- 
cated. 

Her practice in the courts now in- 
creased steadily, and she began to 
realize more than ever it was no pastime. 
Constant study out of court was suffi- 
cient of itself to tax her constitution to 
the utmost, and long trials in court 
brought a mental and physical exhaus- 
tion her ambitious nature was hardly 
able to resist. People remarked that 
Miss Padelford was overworking herself. 
Walter Perry, who was sometimes asso- 
ciated with her in lawsuits, and between 
whom and herself an agreeable intimacy 
had sprung up, ventured more than 
once to entreat that she give herself 
more leisure. 

At length the summer, autumn and 
winter following her advent in Clare- 
mont had passed and she was looking 
forward to a long vacation in the 
summer, when she would try to recruit 
her failing strength. 

The spring term of the Superior Court 
opened and every day of the first week 
till Saturday, from morning to night, 
she was employed on cases before the 
jury. Saturday morning a client called 
and desired her to defend a case for him, 
to be tried that day before a justice of 
the peace, and, as it happened that all 
the other lawyers were out of town, 
she gave a reluctant assent. The trial 
was to take place in the Town Hall, 


The Woman Lawyer 529 


and when she entered the room she found 
everything in readiness to proceed. It 


was a large room on the ground floor 


of the court house, with benching around 
the sides for spectators, a sort of pulpit 
at one end for the moderator at town 
meetings, and in the centre a large, plain 
table, with plenty of chairs sprinkled 
about. At the table, on opposite sides, 
sat two somewhat coarse-looking men 
with writing materials before them, each 
keeping up a copious communication 
with one or another of the four huge 
spitoons surrounding the table. Of 
these men Miss Padelford had never 
heard any but evil report. The younger 
of the two was counsel for the plaintiff. 
He was not a member of the bar, but 
immemorial custom permits laymen to 
try cases before justices of the peace. 
His business card, ‘‘John Stevens, Agent 
for Whatever He Undertakes,”’ denoted 
that his vocation comprised a wide field 
of human endeavor. He owned a small 
farm on which he worked when not 
engaged in less innocent pursuits, was 
something of a horse jockey, a shrewd 
politician, prided himself on his detec- 
tive skill — which commonly terminated 
in blackmailing operations — but, above 
all, he was an indefatigable fomenter of 
petty and vexatious lawsuits. The com- 
munity considered him a most odious 
pest. So proverbial were his despic- 
able qualities that once, while arguing a 
justice case and hesitating for an adjec- 
tive to characterize the other party’s 
infamous conduct, his opponent blurted 
out, “Call it Stevens!’’ and the audience 
roared till the rafters shook. His 
method of conducting cases was to have 
them “fixed up” beforehand with the 
justice and blackguard his adversary 
without intermission. 

His compeer across the table, Justice 
Bancroft, was a broken-down rural poli- 
tician, recently elected justice of the 
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peace for services to ‘‘the party.” He 
was nearly bald and had a low fore- 
head, short gray beard, and small 
twinkling eyes. The lawyers seldom 
stooped to bring a case before him, as 
it was well known he could not be de- 
pended upon to give an impartial judg- 
ment. Hard drinking had shattered his 
health and reduced him to indigence. 
Stevens brought his cases before Ban- 
croft and invariably won. This morning 
they had driven to town together, and 
after getting themselves in a state of 
moderate conviviality, repaired to the 
court room. 

Miss Padelford hoped they would 
treat her with outward respect at least, 
and it was amusing to see the profound 
deference with which she was at first 
regarded. But as the trial progressed 


Stevens gradually resumed his old ways, ° 


and his savage thrusts became more 
and more frequent. It was a hot day, 
and as the proceedings were now and 
then interrupted by waiting for wit- 
nesses, etc., the justice excused himself 
on each occasion, ostensibly to get a 
glass of water, which he procured at a 
neighboring bar by asking for ‘‘the 
same.” It was nearly noon .when 
Stevens’ last witness retired from the 
stand, and it was now Miss Padelford’s 
turn to produce her witnesses. Justice 
Bancroft had never before disgraced 
himself by being so manifestly under the 
influence of liquor while holding court. 
The spectators frowned, and even 
Stevens gave him deprecating looks. 
Miss Padelford was in an extremity of 
nervousness and fatigue and felt unable 
to finish the case. She had sent her 
client to get some other lawyer, but he 
could not find one. She asked for an 
adjournment. 

‘“Miss — ah — Paddle-ford,”’ said his 
Honor, “how many witnesses have you 
got?” 





The Green Bag 


“Seven.” 

“Well, eleven have testified for the 
plaintiff. What do you expect to do 
with seven witnesses agin leven?” 

Just as he propounded this stunner, 
Walter Perry came into the court room. 
He had been informed of the situation 
and immediately strode up to the table. 

“This case must be adjourned,” said 
he, addressing the justice in a peremp- 
tory tone. 

“T think Sister Paddleford is compe- 
tent to paddle her canoe without your 
assistance,” said Stevens, blandly. 

“Sister,” and from those lips! And 
the vile distortion of her name for the 
purpose of cheap wit and slang phrase! 
Walter’s eyes flashed with indignation, 
and, pointing his finger at the justice, 
“This case must be adjourned,” he re- 
peated, ‘“‘till you get sober.”’ 

“Foul contempt, your Honor!”’ roared 
Stevens, and Bancroft was furious with 
anger. 

“Let me remind you,” continued 
Walter, “that I am a justice of the 
peace, as well as yourself, and if you 
hesitate a moment | will convict you, 
on view, of intoxication, and sentence 
you to jail— and the law gives you no 
appeal.”’ ! 

Bancroft’s countenance fell like a 
barometer before a storm. A moment's 
rush, and instantly a commotion. Miss 
Padelford had fainted, and nearly fallen 
from her chair. Walter sprang to her 
side and supported her tenderly, anx- 
iously awaiting her return to conscious- 
ness. In a few minutes she revived. 
“Oh, take me away, take me away,” 
she moaned, and the physician who had 
arrived whispered to Walter that she 
was seriously ill. They assisted her to 





1 Most likely the summary procedure here threat- 
ened was an invention of the author of the story. 
At any rate, after the lapse of nearly twenty-nine 
years he does not vouch for its legality. — C. C. M. 
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the Mason House. That night she was 
delirious, and the next day it was 
announced that Miss Padelford was 
stricken with brain fever. Four weeks 
of great anxiety for Walter had passed 
before she entirely recovered, and one 
bright, balmy morning in June she called 
at his office. ‘I am going away,” said 
she, with a shade of sadness in her voice, 
“and probably shall not return. I am 
loath to abandon the law practice, but 
my physician warns me against trying 
cases in court. Perhaps I shall go back 
with Judge Warren.’”’ She then pro- 
ceeded to instruct him concerning some 
of her cases in court, which, with the 
consent of her clients, she proposed 
to turn over to him. Walter paced the 
floor, evidently thinking very hard. As 
she drew forth some papers from her 
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portmanteau, a leaf of geranium dropped 
to the floor. She picked it up quickly 
and blushed deeply as she glanced at 
Walter, who, with the alertness of the 
first-rate trial lawyer, had noted’ the 
incident and was now confronting her. 
“Mary,” said he, “I placed that in the 
Vermont report, hoping that you would 
see that decision and win your case. 
I loved you then and I adore you 
now.” 

Well, it is superfluous to add more 
than that an agreement was then and 
and there sealed, in pursuance of which 
was soon formed a law partnership under 
the firm name and style of “Walter 
Perry and Mary C. Perry, Attorneys-at- 
Law,” and the business was apportioned 
between the partners to the entire satis- 
faction of both. 





Captain Bertrand Stewart: A Soldier-Lawyer 


By J. G. CoTTON MINCHIN 


EC vixit male, qui natus moriensque 

fefellit. This line exactly des- 
cribes hundreds of good and able London 
solicitors. Had they entered the Army, 
Navy, Diplomacy or the Church, they 
would have become Generals, Admirals, 
Ambassadors or Bishops, but as. they 
became solicitors they end their lives 
as they began them, unknown to the 
British public. Their influence is felt 
but never recognized. They confer dis- 
tinction, but never receive it. Bertrand 
Stewart by his valiant and patriotic 
nature (inherited from a long line of 
Highland ancestors) escaped from the 
life of professional routine. The Romans 
thought only two professions were fit 
for a gentleman — arms and law. They 
are both the callings of a fighter, and 


Bertrand Stewart in his own person 
combined the two. 

He was born in 1872 (so to say) in the 
professional purple. He was the only 
son of Charles Stewart, of Achara, 
Argyleshire, one of the leading solicitors 
of London. He was educated at Eton 
and Christchurch, Oxford. It is doubt- 
ful whether Bertrand Stewart’s educa- 
tion in reality began before he entered 
his father’s office. He then became 
what he was to the hour of his death, a 
worker. 

In the Boer War he served as a 
trooper in the Kent Yeomanry. He 
gave up the luxury in which he had been 
brought up with the characteristic 
remark that he did not know enough 
of an officer’s duty to be an officer. 
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He was given his commission as a second 
lieutenant.only some years after this 
campaign. He was the author of an 
“Active Service Pocket Book’’ which 
has run into a great number of editions, 
as -well as being joint editor of the 
Cavalry Journal. 

In 1908 the rumblings of the coming 
storm were heard. Austria annexed 
Bosnia and Herzegovina. “The angel 
in shining armor’ appeared somewhere 
near the frontiers of Russia. Bertrand 
Stewart went to Bosnia expecting to 
watch a campaign between Austria and 
Servia, but Russia, weakened by the 
Japanese war, had to submit to the 
affront put on her by the Kaiser. In 
August, 1911, a crisis arose in Franco- 
German relations over Morocco. “Of 
course Germany,” said the Lokal An- 
zeiger (of Berlin), ‘‘is strong enough to 
cut the knot with the sword, even now, 
if she so desires it. But what is the 
good?’ Bertrand Stewart was naturally 
attracted to troubled waters. While the 
German press was conducting a violent 
campaign against England he was ar- 
rested asaspy at Bremen. Fortunately 
for him a Franco-German treaty was 
signed on November 4, 1911. Lieut. 
Brandon and Captain Trench, both 
British officers, had according to The 
Times received “‘a thoroughly dignified 
as well as a thoroughly fair trial’ as 
spies at Leipzig. Bertrand Stewart’s 
trial could not thus be described. In 
the first place he was tried in camera, 
which means that the only persons 
present (in addition to the witnesses 
and the prisoner) are the judges, counsel 
for the prosecution and the defense, 
and the expert advisers of the Govern- 
ment Department concerned. In the 
second place he was convicted on the 
unsupported evidence of a criminal. 
He repeatedly protested to me his 
innocence of the charge of spying. It 
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always struck me as Gilbertian that 
Bertrand Stewart could be convicted as 
a spy in Germany, seeing that he was 
ignorant of the German language. He 
denied absolutely that he had ever taken 
photographs. During the first hour 
of the first day of his trial, Bertrand 
Stewart addressed his fifteen judges 
as follows: “If your distinguished 
country ever attacks mine, I hope to be 
among those who take part in the fight. 
Even if my own regiment is not called 
out, I should endeavor to serve with 
another cavalry regiment.’’ These words 
were not only fearless; they proved pro- 
phetic. He told me that he was under 
cross-examination for twelve hours, but, 
he added, ‘“‘they never shook my evi- 
dence.”’ After sentence he addressed the 
Court as follows: ‘I am innocent and de- 
sire that everybody in England shall know 
it.” No sooner had he uttered these 
words than two policemen rushed at 
him and removed him from the court. 
He was sentenced to imprisonment in a 
fortress for three and a half years, 
deducting four months on account 
of his detention from August to Febru- 
ary. He was conveyed to Glatz in 
February, 1912. He told me that in 
November, 1912, he received a message 
from the High Court that if he would 
admit that he had had a fair trial, the 
High Court would help him to get his 
sentence shortened, but if he would not 
take this admission that he would have 
to serve out histerm. Bertrand Stewart 
sent back word that he would never 
admit that he had a fair trial. 

Each day in the fortress was spent 
as follows: At two or half past two 
in the morning the sentinel turned the 
searchlight on his face, and at four 
o'clock an officer visited his cell and 
stepped over him. He got four hours 
exercise in the court. Every morning 
he used to study Palmer’s Company 








woeeaa 


Captain Bertrand Stewart 


Law, and every afternoon the official 
“History of the Manchurian Cam- 
paign,” with plans. He used to feed the 
chickens belonging to his guards, and 
he conversed in English — perhaps for 
five hours during a stay of a year and a 
half — with a German officer, who was 
confined for killing an opponent in a 
duel. The Court of Honor ordered 
this officer to fight and if he had not 
fought he would have been turned out 
of the Army. He was the son of a 
former German Ambassador at the 
Court of St. James. Bertrand Stewart 
told him that he was no spy. 

In June, 1913, the daughter of the 
Kaiser was married, and the Kaiser 
remitted a part of his sentence to Captain 
Bertrand Stewart, who returned to 
England. Mr. Winston Churchill pro- 
posed ‘‘a naval holiday’ to Germany. 
The reply of the Kaiser was to levy 
a tax on all German capital over 
£1,500 and to expend the huge sums 
thus raised on fortresses and air- 
craft, while the strength of the army 
was greatly raised. Even Denmark, 
a small and neutral State, with a Social- 
ist Government in office, decided to 
spend millions on torpedo boats and sea- 
mines. The upper class Danes re- 
garded the visit of their King and Queen 
to Berlin as merely an act of politeness. 
Not so the mass of the English and 
Scotch — they overlooked the answer 
of Germany to the proposal of ‘‘a naval 
holiday,”’ and regarded the visit of their 
King and Queen to Berlin as an augury 
of a peaceful future. This was not 
the view of Bertrand Stewart. In 
season and out of season he preached 
to his countrymen to be ready for the 
war of wars, which was to burst on us 
as soon as the Kaiser had made up his 
own mind.! In February, 1913, the 





1[Or, we may be permittted to interject, possibly 
even before the Kaiser had made up his mind. —Ed.] 
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Fortnightly Review had told us that the 
Archduke Franz Ferdinand had visited 
the Kaiser at Springe and asked him 
to support Austria in the event of 
Russia coming to the aid of Servia, a 
small State which “the ramshackle 
Empire” intended to attack. The Kai- 
ser’s answer was ‘‘No.”” The majority 
of Britons clung to their belief in the 
Kaiser as an enlightened ruler. What 
Bertrand Stewart thought of the position 
he has told us in the last article he ever 
wrote, entitled ‘Germany and Our- 
selves,”’ in the National Review for June, 
1914. This article is very short and 
is well worth reading. It was written 
by the sword rather than the pen. 
“‘Bernhardi,”’ he writes, “in his out- 
spoken manner voices the opinion of 
the ruling class — when he tells us that 
it is from Great Britain that the most 
suitable land can be most readily 
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obtained, not by arbitration, as he ex- 
plains, but by threats of war and war.” 
I read the article in manuscript and con- 
fess that its Cassandra note did not 
rouse me. Two months after this article 
had appeared, Bertrand Stewart con- 
versed with me for the last time. He 
told me with enthusiasm that the Berlin 
press abused him and his article in the 
National Review in good set terms. He 
also told me that General Allenby had 
offered him a post on his staff and that 
he had accepted the offer. This scion 
of the Stewart clan was at heart a 
Puritan. Pleasure had no attraction 
for him. He possessed what most men 
hold dear — a charming wife and ‘‘troops 
of friends’; but when his King and 
country needed him, all else was put 
aside. General Allenby’s Cavalry Divi- 
sion, a Scotch regiment, and some other 
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battalions, forming the 19th Brigade, 
held the perilous and honorable post 
of rear-guard to the British army during 
their retreat from Mons. The youngest 
subaltern in that Scotch regiment 
happened to be my son. Bertrand 
Stewart’s first words on seeing him were 
“Well, this is a better place to meet 
you, Humphrey, than Piccadilly.”” A 
day or two later (September 12) he met 
a soldier’s death. While charging the 
enemy he fell with a bullet through his 
heart. We may mourn his loss, but 
not too much. 

He lived his life with truth and valor. 


Nothing is here for tears; nothing but well 
and fair. 
And what may quiet us in a life so noble.! 


1 Milton. 


The Meeting of the American Bar Association 


HE annual meeting of the Ameri- 

can Bar Association, held at Wash- 
ington, D. C., October 20-22, was 
marked by a number of exceptionally 
interesting addresses by prominent pub- 
lic men, and by the accomplishment of 
much important business. 

An address of welcome by Woodrow 
Wilson, President of the United States, 
opened the sessions, followed by the 
annual address, which was delivered by 
William Howard Taft, president of the 
Association. 

It was announced that about fifteen 
hundred new members had been en- 
rolled during the past year. The lar- 
ger membership, as well as the increase 
of one dollar in the annual dues, which 
was voted, will provide more revenue 


for the expanding activities of the 
Association. 

One of the most significant votes 
passed was that providing for the es- 
tablishment of an official organ. Such 
a publication will enable the Associa- 
tion to exert its influence not at the an- 
nual meetings alone but throughout the 
year. 

The income tax law was denounced 
as an ill-drafted statute by the adop- 
tion of a resolution urging the Commit- 
tee on Taxation to urge upon Congress 
the advisability of recasting this law, 
so as to make it ‘‘reasonably intelligible, 
convenient for reference, effective, and 
consistent.’”’ Not only had the form 
of the law been made the object of a 
searching criticism in the report of the 
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Committee on Taxation, but the Spe- 
cial Committee on Legislative Drafting 
had also made some notable remarks 
on the act in speaking of the principles 
to be observed in sound bill-drafting. 
It referred in its report to the ‘‘crown- 
ing monstrosity of the income tax act,” 
with its “involved phraseology and no 
attempt whatever at orderly arrange- 
ment.”” The formal defects of the act 
are enumerated under nine headings. 
It is asserted that ‘‘certain sentences are 
so worded as to make no sense if inter- 
preted literally.” 

Among other resolutions adopted was 
one calling for a codification of the law 
of the rights and obligations of com- 
mon carriers and shippers, and depre- 
cating piecemeal legislation on the sub- 
ject of carriers’ liability. The legisla- 
tion referred to was the Cummins bill, 
but specific reference to it was stricken 
out in the course of debate. 

The address of President Wilson was 
an eloquent appeal for the “humaniz- 
ing’ of the law. Citations, he said, 
now seemed to play a larger role than 
principle. “I believe,’’ he said, “that 
we (the lawyers) are custodians not of 
commands but of a spirit. We are cus- 
todians of the spirit of righteousness, 
of the spirit of equal-handed justice, 
of the spirit of hope which believes in 
the perfectibility of the law with the 
perfectibility of human life itself.” 

Mr. Taft reviewed the recent anti-trust 
legislation, his address containing an 
extended discussion of the subject. He 
also urged that a federal statute should 
be adopted empowering the President to 
institute judicial proceedings for any vio- 
lation of the treaty rights of aliens, with 
the support of the civil and military exe- 
cutive forces of the Government. The 
scope of his comprehensive paper also 
included the subjects of judicial recall 
and the reform of judicial procedure. 
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Mr. Root’s paper, which has already 
been published in these pages, was 
mainly a plea for a simpler and more 
rational procedure, better suited to the 
wants of the community. What he 
said on improvement of the quality of 
legislative work, and on legislative ref- 
erence and bill-drafting services, is 
specially significant when considered in 
connection with the concrete recom- 
mendations of the Special Committee on 
Legislative Drafting. 

Ambassador Romulo S. Na6én of the 
Argentine Republic read a striking 
paper on “The Argentine Constitu- 
tional Ideas.’”” He not only described 
the absolutely democratic constitution 
of his country, but made some remarks 
on references to international law which 
have been widely commended. Argen- 
tina, he said, had not only been one of 
the first to advocate arbitration in 
international disputes, but had asserted 
that ‘‘Victory gives no rights,’ a doc- 
trine which was carried out to the ful- 
lest extent in the successful war which 
Argentina was compelled to wage 
against Paraguay. 

The address of Sir Charles Fitzpat- 
rick, Chief Justice of the Dominion of 
Canada, on ‘The Constitution of Can- 
ada,” stirred the imagination of his 
hearers by its patriotic utterances. 

In response to President Taft’s vig- 
orous appeal for federal legislation to 
give effect to the treaty rights of aliens 
when menaced by state legislation or 
otherwise, a resolution was unanimously 
adopted in favor of the appointment of 
a committee to prepare and report to 
the next meeting a draft of a proposed 
statute. 

The question of the eligibility of col- 
ored persons for membership, which 
promised to give rise to lively debate, 
was settled by means of a compromise, 
a vote being adopted rescinding the 
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Milwaukee resolution of 1912, retaining 
however the preamble, and providing 


that hereafter all applications for mem-~ 


bership shall state the race and sex of 
the applicant and such other facts as 
the Executive Committee may require. 
This Committee was thus empowered to 
pass upon the eligibility of women as 
well as of negroes. 

The Association instructed the Com- 
mittee on Insurance Law to continue 
its labors on the draft of the proposed 
model insurance act for the District of 
Columbia, which the committee has not 
yet completed. 

Several of the reports summarized are 
well worth careful perusal, though of 
such a nature that a brief summary 
would be unsatisfactory in this place. 
The report of the Special Committee 
on Legislative Drafting was not only 
important but deeply interesting, in 
view of the admirable drafts submitted 
of two parts of the proposed legislative 
manual. These drafts exhibit a high 
degree of skill and a broad knowledge 
of the practices of other countries. 

Other particularly important reports 
were those of the committees: To Op- 
pose the Judicial Recall, To Suggest 
Remedies and Formulate Proposed 
Laws to Prevent Delay and Unnecessary 
Cost in Litigation, On Taxation, On 
International Law, On Commercial 
Law, and On Professional Ethics. 

Peter W. Meldrim of Savannah, Ga., 
was unanimously elected president to 
succeed William H. Taft. George Whit- 
lock of Baltimore was re-elected sec- 
retary, and Frederick E. Wadhams of 
Albany, N. Y., was re-elected treasurer. 
The following were elected members 
of the executive committee: John H. 
Voorhees of Sioux Falls, S. D.; Selden 
P. Spencer of St. Louis; William Bynum 
of Greensboro, N. C.; Chapin Brown 
of the District of Columbia, William 
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H. Burges of El Paso, Tex.; William H. 
Staake of Philadelphia and William C. 
Niblack of Chicago. 

The banquet was a remarkable gath- 
ering. There were about eight hundred 
seated at the tables, and the occasion 
was marked by the presence of Justices 
of the United States Supreme Court, in 
honor of the 125th anniversary of that 
tribunal. 

Chief Justice White broke a prece- 
dent by makingaspeech. Other speak- 
ers included John W. Yerkes of the 
District of Columbia bar, Col. William 
Jay of New York, Burwell Keith Mar- 
shall of Kentucky, Henry D. Estabrook 
of the New York bar, Hampton L. 
Carson of Pennsylvania and Senator 
Elihu Root of New York. 

The Judicial Section .was addressed 
by Mr. Justice McReynolds, who 
expressed the belief that the guiding 
principle of all courts should be the will 
of the people as expressed in their leg- 
islatures. Justice Orrin N. Carter of 
the Illinois Supreme Court, the chair- 
man of the section, dealt with the 
strength and independence of the judic- 
iary in a readable paper, largely his- 
torical. Chief Justice John B. Winslow 
of Wisconsin and Chief Justice Arthur 
P. Rugg of Massachusetts led in the 
discussion of the subject, ‘“What action, 
if any, should judges of the courts, 
especially courts of final appeal, take 
with reference to legislation affecting 
the judiciary or the courts?” 

The meeting of the Section of Patent, 
Trade-Mark, and Copyright Law was 
marked by a general discussion of pend- 
ing legislation. Robert H. Parkinson 
presided. Edmund Wetmore of New 
York gave an address on “Some Pres- 
ent Aspects of the Patent Law.” 


Chairman Charles A. Boston delivered 
the annual address to the Section on 
Legal Education, laying stress on the 
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importance of impressing upon students 
the fact that the law is susceptible of 
improvement, as well as the higher con- 
ceptions of professional responsibility. 
Hampton L. Carson read an interesting 
paper on ‘“‘An Existing Defect in the 
American System of Legal Education.” 
This was a historical article reflecting 
Mr. Carson’s well-known attainments as 
a historian and master of literary style. 
The defect pointed out was that of the 
lack of direct personal contact between 
teacher and pupil; one possible remedy, 
by no means of a revolutionary nature, 
was suggested. 

Mr. Carson’s paper was one of a 
symposium on the subject, ““The impor- 
tance of preserving in our system of legal 
education the professional ideals which 
are dependent upon apprenticeship in 
the law.’’ Paul Fuller read a paper on 
“The Probationary Period in France,” 
and other countries were considered by 
other speakers. 

Other papers submitted were: ‘The 
Historical Evolution of the Board of 
Law Examiners in Virginia,’’ by Robert 
M. Hughes; ‘The Results of a Compara- 
tive Study of the Examination Questions 
Framed by State Boards of Bar Ex- 
aminers,” by I. Maurice Wormser; and 
“The Diploma Privilege,’ by George E. 
Bailborn. Lucien H. Alexander presented 
the report of the Committee on Standard 
Rules for Admission to the Bar,’’ which 
recommended the adoption of the set of 
rules submitted by the New York State 
Board of Law Examiners. 

It was apparent there was no unifor- 
mity of opinion concerning the subject 
of legal education, and that the general 
objection to an education in a law school 
was the ignorance of procedure and prac- 
tice shown by graduates. How this was 
to be remedied was a question upon 
which there was much debate. 

The Conference of Commissioners on 
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Uniform State Laws, which opened on 
Oct. 14, after discussion adopted and 
recommended for passage model bills 
on the following subjects: (1) Partner- 
ship Act; (2) An Act regulating the 
acknowledgment of deeds, etc., taken 
out of the United States; (3) Workmen’s 
Compensation Act; (4) Cold Storage 
Act. 

The proposed Business Corporations 
Act was referred back to a committee. 
The proposed drafts on land registration 
and on the form of deeds of conveyance 
were also recommitted. 

The American Institute of Criminal 
Law and Criminology discussed, among 
other subjects, the employment and 
compensation of prisoners, the classi- 
fication and definition of crimes, insan- 
ity and divorce, insanity and criminal 
responsibility, sterilization of criminals, 
judicial probation and suspended sen- 
tence, a proposed draft of a code of 
criminal procedure, indeterminate sen- 
tence, release on parole and pardon, 
crime and immigration, and criminal 
statistics. 

One of the most important committee 
reports received was that of a committee 
composed of Dean Mikell, Prof. Keedy, 
and Dean Stone, presenting a proposed 
draft of a code of criminal procedure. 
This report formed the subject of sharp 
debate. Professor Keedy also made a 
report in connection with the proposed 
draft of a statute covering the defense 
of insanity in criminal cases and the use 
of expert testimony. 

Judge Robert Ralston of Philadel- 
phia was elected president for the ensu- 
ing year. 

George C. Holt of New York presided 
at the meeting of the Maritime Law 
Association. He declared that a deter- 
mined effort should be made after the 
war to put a stop to the capture of 
merchant vessels. Referring to the 
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present conditions, he said, ““The com- 
merce of the world is stopped in obedi- 
ence to that relic of barbarism, the rule 





The Grecn Bag 


of international law that capture and 
destruction of an enemy’s merchant 
vessels is legitimate in war.” 
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THREE BOOKS BEARING ON THE 


WAR 
The Great War: The First Phase. By Frank 
H. Simonds. Mitchell Kennerley, New York. 
Pp. 256. ($1.25 net.) 


Germany and the Next War. By General 
Friedrich von Bernhardi. Translated by Allen H. 
Powles. Authorized edition. Longmans, Green, 
& Co., New York. Pp. 288. (75 cts. met.) 

Treitschke: His Doctrine of German Destiny 
and of International Relations. Together with a 
study of his life and work by Adolf Hausrath. For 
the first time translated into English. G. P. 
Putnam’s Sons, New York and London. 
332. ($1.50 net.) 

R. SIMONDS is a journalist who 

has done his work in connection 
with the war more thoroughly than most 
members of his profession. He has for 
years been a student of the military 
and diplomatic affairs of Europe, and 
thus his editorials in the Evening Sun 
were written in such a manner as to be 
worth reprinting in book form. His 
book is primarily an account of military 
operations in the first weeks of the war, 
down to the fall of Antwerp, and it 
reveals an intelligent effort to get behind 
the curtain of censored and colored 
reports into direct contact with the 
actual truth of events. We have, there- 
fore, a highly useful account of the 
strategy of the war. Little prejudice 
is shown in this field. When, on the 
other hand, the author ventures into 
the realm of politics and diplomacy, his 
interpretations are of less trustworthi- 
ness. His version of the causes of the 


war is Serbophile, being marred by 
some of the often repeated errors and 
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distortions of editorial comment of 
newspapers in this country, and he 
thus fails to give his reader what is 
highly desirable in a book of this kind, 
a thoroughly impartial orientation at 
the outset of the narrative. 

We do not know just what books have 
been produced in England in the past 
dozen years dealing with the “‘German 
peril,’’ but it is easy to conceive, from 
the continuous tone of the English 
reviews voicing distrust of German com- 
mercial and naval development, what 
such books would have been. And in 
Von Bernhardi’s “Germany and the 
Next War,” we have the counterpart, 
of such a book, giving expression to 
nationalist as opposed to cosmopolitan 
aspirations, and dealing with practical 
problems of a military order similar to 
those which have weighed heavily upon 
the minds of Englishmen in face of 
the courted national danger. Yet the 
mass of the German nation could have 
had no profound interest in matters 
of military policy, and this fact 
will doubtless serve to explain why 
Von Bernhardi’s book, which has been 
so zealously exploited by publishers and 
pressmen in England and the United 
States, has not had a larger vogue 
in the country of its origin. Questions 
of military strategy, and the practical 
measures to adopt in preparation for 
war, could hardly interest a large ele- 
ment of the public of any country, 
which is content to leave them to the 
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military establishment and to the small 
group of soldiers and politicians con- 
cerned with military and naval affairs. 
Apart from this military aspect of Von 
Bernhardi’s writings, there is another 
aspect, the nationalistic, which is un- 
doubtedly more congenial to the German 
popular mind, and which, if it could be 
severed from alarmist discourse on 
foreign perils, would touch a responsive 
chord in the pride of a people in their 
own cultural traditions. That Von Bern- 
hardi has assimilated these traditions 
is evident from. the frequency of his 
allusions to the poets and philosophers 
of his native land, and from the idealistic 
cast of his reflections. Brutality is 
surely not the word; the book is merely 
the work of a moralist with a distorted 
estimate of the superiority of German 
civilization to that of other countries. 
It is this prejudice which has given 
offense, but if the war and military 
tactics be subtracted and Von Bern- 
hardi be isolated from practice and 
treated purely as a literary phenomenon, 
he becomes quite innocuous. The post- 
bellum interpretation, accordingly, will 
probably do him better justice than 
has been accorded to him by the excited 
public opinion of unsympathetic lands, 
which consider themselves menaced by 
the pretensions of German nationality. 
In Treitschke’s writings, some of 
which are now for the first time done 
into English, there is happily not the 
same provocation, for he does not coldly 
face the task of outlining the measures 
for his country to adopt in the event 
of war with England or any other Power. 
He also possesses more of the cos- 
mopolitan mind than his disciple Von 
Bernhardi, who is something more than 
his patient pupil. We have nothing 
to add to our criticism of Treitschke’s 
doctrines previously expressed in these 
pages. It is to be noted, however, that 
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half of the volume here noticed is made 
up of a sympathetic sketch of the life 
and work of Treitschke. The volume 
is one which hardly any well appointed 
library of international politics can 
afford to do without. 


JUDGE EMERY’S THOUGHTS ON 
JUSTICE 

Concerning Justice. By Lucilius A. Emery, 
Former Chief Justice of the Maine Supreme Judicial 
Court. (Storrs Lectures Delivered at Yale Uni- 
versity.) Yale University Press, New Haven, 
Conn., and New York City. Pp. 170. ($1.35 ne?.) 

N a book which has a good literary 

flavor and an agreeable quality of 
allusiveness which evinces wide reading 
and ripe reflection, Judge Emery has 
written a sane, if not profound, state- 
ment of the fundamental principles 
which he thinks essential to a well- 
ordered government. The keynote of 
the discussion might be said to be the 
ideal of liberty, not in the sense of 
laisser faire individualism, nor yet of 
unfettered popular initiative, but in 
that of a golden mean between two 
extremes. It is the chief merit of this 
discussion to have propounded a great 
number of theoretical problems of the 
first importance, with rare sensitiveness 
of perception, without stumbling into 
the pitfalls of dogmatic solutions. The 
problems, indeed, fall outside the scope 
of a simple discussion, and they are 
wisely suggested rather than studiously 
weighed. 

The thesis of these lectures is thus 
stated by the author himself: 

(1) That, after all, human justice consists 
in securing to each individual as much liberty 
of action in the exercise of his physical and 
mental powers and as much liberty to enjoy 
the fruits of such action as is consistent with 
like liberty for other individuals, and with such 
restrictions only as are necessary for the welfare 
of society as a whole without discrimination for 
or against any individual; and (2) that that 
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justice is more firmly secured by a government 
with a division of powers, with a written con- 
stitution excluding from governmental inter- 
ference such personal rights as long experience 
has shown to be necessary both for the happiness 
and efficiency of the individual subject and for 
the welfare and efficiency of all; and (3) finally 
with an independent judiciary to defend those 
rights when assailed, as they often have been, 
and will be, by impatient and changeable 
minorities. 

The diffusion of these opinions, so 
temperately and lucidly expressed, would 
help to correct many errors of the day. 
The book should command the ap- 
proval of teachers of governmental 
subjects as an excellent supplementary 
text to be recommended to their classes: 


A CONSTRUCTIVE CRITICISM 
OF THE JUVENILE COURT 


The Juvenile Court and the Community. By 


Thomas D. Eliot, M.A., Ph.D., sometime Fellow 
in the New York School of Philanthropy; sometime 
Harrison Fellow in Sociology, University of Penn- 
sylvania; sometime University Fellow in Social 
Economy, Columbia University. Macmillan Co., 
New York. Pp. xv, 234 (index). ($1.25 met.) 

HIS book will find many readers 

both because of its subject and 
because of its open-minded treatment 
of it. Mr. Eliot has made a careful 
study of the existing juvenile courts of 
the country, and sets forth their respec- 
tive failures and achievements. His 
criticism is throughout constructive. 
His examinations have led him to be- 
lieve that, invaluable as has been the 
work of this institution, its days of 
greatest usefulness are numbered, and 
its duties must pass into purely admin- 
istrative and educational channels. His 
criticisms, therefore, and his suggestions 
for betterment are all made with this 
end clearly in view. 

For example, he says, ‘‘Were the 
schools equipped with school visitors, 
medical inspectors, and adequate records 
the court could obtain from them full 
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information such as is usually secured 
by the court’s own _ investigation.” 
“There is no reason why all detention 
homes should not be administered by 
the public school system as observa- 
tional classes, to which many cases 
could be referred without detention, 
where others could be detained by com- 
mon consent, and where the remaining 
few might be placed temporarily by the 
court order.”” And, “The securing of 
employment through juvenile courts 
would be unnecessary were the school 
properly articulated with the industrial 
system through vocational training and 
employment bureaus.”’ 

Consequently, ‘the wisest future for 
the juvenile court is gradual self- 
abolition by sloughing off probation 
work and merging with the domestic 
relations court.” 

Mr. Eliot looks forward to the sub- 
stitution of the educationai principle 
in all dealings with the child. The 
information that he has assembled on 
our present juvenile courts will be both 
an aid and a stimulus to all actively 
interested in the great problem of child 
welfare. 


HEATON ON SURROGATES’ 
COURTS 

The Procedure and Law of Surrogates’ Courts of 
the State of New York. By Willis E. Heaton, 
former Surrogate of Rensselaer County. 3d ed., 
entirely rewritten in accordance with the amend- 
ments to chapter xviii made by the Legislature of 
1914. 2 vols. Matthew Bender & Co., Albany. 
Vol. i, pp. cxix, 679 + 333 (rules and forms) + 13 
(index); vol. ii, pp. xliii, 797 + 163 (index). ($15.) 
HE new and enlarged jurisdiction 
and revised practice of the Sur- 
rogates’ courts in New York is fortunate 
in securing as an expositor the first chair- 
man of the revision commission, who 
became later its special counsel and took 
an important part in formulating the 
new practice. Judge Heaton of Troy, 
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as the chief draftsman of the new law, 
and himself a Surrogate of twelve years’ 
experience, is the very man to explain 
its provisions. 

The work is not, as its title might 
suggest, merely a treatise on practice 
in Surrogates’ courts; it is more, really 
a treatise on the whole probate law of the 
state, aiming to put ready tools for the 
preparation of briefs in the hands of the 
practitioner. 

As an illustration of the modern 
tendency of the law to provide for the 
greater facility of transactions, it is of 
interest to note that under the revised 
statute it is now possible to settle an 
estate in New York in about seven 
months’ time. 


NOTES 


To the ‘“‘Heroes of the Nations’ series, an 
Oxford scholar, Mr. A. W. Pickard-Cambridge, 
Fellow of Balliol College, contributes a volume 
on “Demosthenes and the Last Days of Greek 
Freedom.” The author refers to the existence 
of gaps in the evidence that render the prepara- 
tion of a consecutive narrative difficult, and he 
has endeavored to supply reasonable estimates 
upon such a basis of fact as is actually available. 
Thus he comes to portray the character of 
Demosthenes as marked both by grave faults 
and by redeeming virtues. He is aware of the 
diverse judgments that historians have rendered 
on the Athenian, and the fact that he is dealing 
with a supposed “‘hero”’ does not involve him in 
a sacrifice of candor. Yet one cannot but feel 
that the estimate is too favorable, or is at least 
not what it would have been, had it been set 
in the atmosphere of a broader perspective of 
the political movements of the fourth century 
B. C. Mr. Pickard-Cambridge has failed to 
give a satisfactory proof of his ability to write 
history with complete freedom from prejudice, 
and one cannot help feeling that the opinions of 
Polybius, on some points at least, were nearer 
the truth. One of the most interesting periods 
of the world’s history, however, is described 
with painstaking care, and the relation of De- 
mosthenes to the foreign policy of Athens is 
luminously set forth. (G. P. Putnam’s Sons, 
New York and London; illustrated, pp. xxiii, 
512 (index).) 
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We have been hearing a good deal lately of 
Pan-Germanism, Pan-Slavism, and other ex- 
pansions of the national spirit, and a somewhat 
similar idea, that of Pan-English nationality, is 
developed in Mr. Sinclair Kennedy's ‘The Pan- 
Angles.” In accordance with the Anglo-Saxon 
political tendency, this idea is not expressed in 
the form of an compact polity, but in that of 
a loosely federated union of States, which would 
consist of New Zealand, Australia, South Amer- 
ica, Africa, Newfoundland, Canada, the British 
Isles, and the United States. The object of 
such a federation would appear to be, not solely 
the sound purpose of maintaining Anglo-Saxon 
civilization, but the more dubious and aggressive 
purpose of securing more room for growth, and 
of resisting the great rivals — Germany, Japan, 
Russia, and China. The whole idea has its 
danger, and possibly, had the book not been 
written before the outbreak of the European war, 
this danger might have been more clearly fore- 
seen. Though based upon the wrong idea — 
the idea which precipitated the war, wholly 
apart from the question what racial embodiment 
of it made the trouble—the book has been 
thoughfully written, and sets a good many 
international episodes into clear relief. (Long- 
mans, Green, & Co., pp. ix, 244 (index), $1.75 
net.) 





Professor Josiah Royce of Harvard University 
has written a book on “War and Insurance,” 
which unfolds a project of international insurance 

“of States against war and revolution. It is hard 
to see how an insurance fund of this kind could 
be administered in such a manner as to render 
it unnecessary for the trustees to pass upon the 
very questions which give rise to war, because 
they cannot be settled by arbitral adjustment. 
The plan also assumes too much, by presup- 
posing the readiness of the nations to make the 
large contributions necessary. While the scheme 
is impracticable, the book contains a great amount 
of highly interesting reading both for the philo- 
sophical student and for the ordinary reader. 
{Macmillan Co., New York; pp. xlviii, 96, 
$1 net.) 

Mr. Justice Darling’s “‘Scintille Juris’’- and 
‘Meditations in the Tea Room,” long out of 
print, have been happily reissued in a volume 
bearing the former title, to which a preface is 
contributed by Sir Edward Clarke, K.C. These 
essays and epigrams, written anonymously 
before their author reached his present elevated 
judicial position, gave such pleasure to their 
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original audience that their levity, or even 
flippancy, constitutes no objection to the prop- 
riety of their republication now, to provide still 
further pleasure. In them wit and literary 
elegance triumph, and they recall by their 
singular spontaneity and rich allusiveness the 
style of Montaigne or of Sterne. They provide 
also an unfailing stream of satire. (Stevens & 
Haynes, Temple Bar, London; pp. 209.) 





Matthew Bender & Company, of Albany, 
N. Y., have issued a work on the ‘‘War Revenue 
Law,”’ which is a complete and thoroughly an- 
notated edition of the Emergency Revenue Act 
of 1914. That there was need of such a work 
to help the practitioner is shown by the state- 
ment in the preface: “‘The new Act repeals noth- 
ing and adds or revives much statute law — 
much of the very sort of thing in the way of hasty 
legislation which makes for litigation, as well as 
administrative difficulty."” The book is a com- 
plete compilation of the materials bearing on the 
subject, and the full annotations give it a 
distinctive value of its own in comparison with 
other works in the field. (Pp. xxviii, 181 (table 
of cases and index), $2.) 





“Codification in British India,’’ by Professor 
Bijay Kisor Acharyya, B.A., LL.B., the Tagore 
Law Lectures for 1912, is a useful work on 
the history and problems of codification in 
India, written by a learned barrister who under- 
stands both the theory and practice of codifi- 
cation. The volume also contains a_ large 
amount of material on codification in other 
countries, drawing upon the rich literature of 
the subject by copious quotation. In the com- 
pendious, if sometimes somewhat over-minute, 
treatment of the topic, every student of the the- 
ory of legislation and the actual operation of 
codes is certain to find something that he can 
use to advantage. (S. K. Banerji & Sons, Cal- 
cutta; pp. xxiii, 424 (index).) 





Based upon the admirable treatise of the same 
author on the Law of Evidence, which has been 
prounced the best English work on the subject, 
and has been kept up-to-date in a recent fifth 
edition, Phipson’s Manual of Evidence (2d ed.), 
a volume of pocket size, provides a well-arranged, 
succinct statement of rules and principles. Its 
usefulness, both to the student and to the prac- 
titioner, in British jurisdictions at least, can 
hardly be overstated. In this country this book 


may well be recommended asa help in mastering 
the subject, by reason of its clear thinking, 
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freedom from obsolete and artificial conceptions, 
and brevity and clearness of form. (Stevens & 
Haynes, Temple Bar, London; pp. xxv, 211 
(index).) 





A highly useful manual of the New Jersey 
Employers’ Liability Law of 1911, with amend- 
ments to date, has been prepared by William E. 
Holmwood of the bar of Essex County, New Jer- 
sey. The statute is set out in full, with appended 
reference to recent New Jersey decisions and to 
British decisions on corresponding provisions of 
the Workmen’s Compensation Act. Theauthor's 
advice to exercise caution in applying the English 
rules to features of our own legislation that may 
not be exactly identical, and his hint that we 
should not proceed too rapidly to formulate 
definitions, which would tend to acquire the 
force of statute law itself, evinces the intel- 
ligent and wholesome spirit ot his undertaking. 
There is an appendix containing many New 
Jersey forms, as well as a complete index. (New 
Jersey Law Publishing Co., Plainfield, N. J., 
pp. 227.) 





The Workmen’s Compensation Publicity 
Bureau (F. Robertson Jones, Secretary-Treas- 
urer, 80 Maiden Lane, New York) has rendered 
a valuable service in compiling the Digest of 
Workmen’s Compensation and Insurance Laws 
in the United States. This Digest enters upon 
the second year of its publication revised to 
December, 1914, and now covers the laws of 
this character in 24 states. The digest is 
bound in convenient pocket form, and the 
arrangement is so devised as to present at once 
a comprehensive summary of the law in each 
state and a ready comparison of the provisions 
in the respective states as to any one or more 
particular items. ($2 in paper; $3 in flexible 
leatherette binding.) 





Professor George Trumbull Ladd of Yale 
University, in a book entitled ‘What Can I 
Know? An Inquiry into Truth, Its Nature, the 
Means of its Attainment, and its Relations to the 
Practical Life,” discusses the problem of 
knowledge. Beginning with the fundamental 
“What Can I Know?” he advances to the uni- 
versal “Can a Man Know God?” Professor 
Ladd reaches some of his most impressive 
conclusions by making a parallel between the 
value of the emotional and intellectual exper- 
iences of the race. Even those who do not agree 
with all his ideas will find much that is new and 
significant in his examination. of the’ problems, 
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and the book is written so simply as to be within 
range of the enjoyment and benefit of all. 





An admirable book is “A Guide to Good Eng- 
lish,” by Associate Professor Robert Palfrey 
Utter of Amherst College. It is a manual on 
English composition and the correct preparation 
of manuscript, written by one who has had un- 
usual opportunities for studying the subject 
both from the literary or academic side and from 
the newspaper and printing-office standpoint. 
As a result, the book is both practical and more 
besides. No pedantic or artificial formulas are 
prescribed, but only rules founded on good taste, 
approved usage, and a sense of fitness. By 
means of his succinctness of presentation the 
author contrives to set before the reader a 
plenitude of information, which will not only be 
serviceable to the student but will also lighten 
the burden of the teacher considerably. But 
parts of the book, especially those on the collec- 
tion and organization of material and the manage- 
ment of notes on reading, also contain excellent 
suggestions for practised writers. (Harper & 
Brothers, New York and London; pp. xiii, 203 
(index), $1.20 net.) 


“Where the People Rule,” by Gilbert L. 
Hedges, is a book fully setting out the law and 
explaining the practical operation of the initia- 
tive and referendum, direct primary, and recall 
in Oregon. As a practical manual for the use 
of Oregon citizens it is complete and useful, 
because of the large amount of material it con- 
tains bearing directly on the subjects treated. 
The author’s expressions of personal opinion 
are not copious; he shows himself in evident 
sympathy with the principle of direct govern- 
ment, but his support of the judicial recall is 
counterbalanced by his somewhat startling 
proposal that compulsory voting is a necessity 
if the judge recalled is to be given a fair trial. 
The book will have a certain value for students 
of direct government outside Oregon, containing 
data not easily accessible elsewhere. (Bender- 
Moss Co., San Francisco; pp. vii, 214 (appen- 
dices and index).) 








In ‘‘Why the Dollar is Shrinking” Professor 
Irving Fisher seeks a popular presentation of 
his position, already well-known to econo- 
mists, with reference to the causes of fluctua- 
tions in the general price-level —a position 
already outlined in his larger work on ‘The 
Purchasing Power of Money.” Like most 
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attempts to work out a particular doctrine, the 
book perhaps suffers somewhat from the lack 
of a comprehensive survey of all factors enter- 
ing into the problem dealt with. So incisive 
and ingenious an exposition, however, cannot 
fail to enlist the interest of all students of mone- 
tary questions. (Macmillan Co., New York; 
pp. xiv, 233 (index), $1.25 net.) 





“The Spirit’s Work,” by J. H. Montgomery, 
Esq., of Camden, Me., is a collection of verse 
that will be valued as revealing the “inner think- 
ing” of a man by profession not a poet, but a 
teacher, business manager, and lawyer. Many 
of the poems are fragmentary, the subjects 
often calling for little more than a single stanza; 
they are sincere; and they give voice to the 
stirrings of the spirit after commonplace yet 
significant happenings, such as ‘Christmas Eve,” 
“A Visit to the Old Farm,” or ‘The Closing of 
an Old Hotel.”” Similar moods are expressed in 
“Lines Upon Reading Some Verses,” ‘‘Apos- 
trophe to a Young Girl,” “At Home,” etc. 
Mr. Montgomery has found the opportunity 
and had the ability to do what many another 
would be glad to have done—to create a 
permanent record of the deeper sentiments and 
feelings of the common round of life. (Riverdale 
Press, Boston; pp. 88, $1.25 postpaid.) 





Gus C. Edwards, of the bar of Clarkesville, 
Ga., has compiled a collection of about a thous- 
and legal anecdotes, under the title of ‘Legal 
Laughs: A Joke for Every Jury.” The book 
is not inaptly termed a codification; its contents 
is grouped under headings which cover every 
branch of the law, and there is an index with 
cross-references. A better impression would 
have been created if the compiler had made 
some acknowledgement of the sources from 
which the material was derived. He claims 
that he has used only the best and latest jokes, 
but it is quite apparent that no very rigid prin- 
ciple of selection has been observed, for while 
many of the jokes are good, too many are flat 
or deficient in humor. (Legal Publishing Co., 
Clarkesville, Ga.; pp. 416, $2.50.) 





The Proceedings of the Ohio State Bar Asso- 
ciation, at its thirty-fifth annual meeting, held 
at Cedar Point in July, 1914, now issued, set 
forth the discussion which took place then of 
the advisability of a statute which would provide 
for exchange of the work of judges in civil cases, 
and also of restoring the right of a litigant to 
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file an affidavit against a judge whom he be- 
lieved to be biased. A broader aspect of legal 
reform was considered by Hon. Charles S. 
Whitman, of New York, in an address on “The 
Unification of the Laws of the States of the 
Union”; and the president, Hon. Harland F. 
Burket, spoke on modern criticisms of the courts 
and of judges. 





We have received the printed Report of the 
ninth annual meeting of the Mississippi State 
Bar Association, held at Gulfport, April 30 and 
May 1, 1914. James M. Beck, of New York, 
made an interesting innovation by departing 
from the usual technical address and delivering 
a paper on Beaumarchais, to whom he invited 
attention with the assurance that he was one 
of the most persistent litigants of whom he had 
knowledge, and also the first and most potent 
factor in making France the ally of America 
at the time of the Revolutionary War. A signi- 
ficant address on “‘The Independence of the 
Judiciary under Modern Conditions” was given 
by Hon. Frederick N. Judson of the St. Louis 
bar; and William Kernan Dart read a paper 
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Partition of Louisiana and 


on “The Legal 
Mississippi.” 





In the Proceedings of the Washington State 
Bar Association, at its twenty-fifth annual 
convention, August 7 and 8, 1913, especially 
notable among the papers read were Hamilton 
Higday’s ‘‘State Insurance and First Aid,” in 
which he treated the subject historically and 
contemporaneously; and Fred C. Robertson's 
discussion of the “‘Power of the Federal Govern- 
ment to Fix the Rights of Aliens within the 
States.” 


The Putnams have published a trifle, which 
has novelty and cleverness to commend it, in 
the form of a “Private Code and Post-Card 
Cypher,” which is a list of code words which 
can be used to shorten and disguise messages. 
Thus ‘‘clover’’ means ‘‘I am having a satisfac- 
tory trip,” and ‘‘collect”’ signifies ‘‘Please accept 
heartiest congratulations.’”’ If the sender and the 
receiver are both supplied with copies of this 
code, which the publishers assure us is ‘‘essen- 
tially practical,” they can get a good deal of 
fun out of it. (Pp. 88, 75 cts.) 
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Articles on Topics of Legal Science 
and Related Subjects - 


Adoption. See Inheritances. 


Ante-Nuptial Contracts. ‘Ante-Nuptial 


Contracts: Their Origin and Nature.” By 
Oscar L. Ronken. 24 Yale Law Journal 65 
(Nov.). 


“Courts have in the past exhibited a great 
deal of tenderness concerning the relation of a 
man and woman about to be married, and this 
may have been in keeping with the policy of the 
law when it regarded woman as the weaker vessel 
and granted her many safeguards for her pro- 
tection and denied her many privileges for the 
same reason. But now that the law has given 
to women full rights the reasoning does not 
apply. It is hard to see why courts should be 
more concerned about this relation than that 
of guardian and ward, or trustee and cestui que 
trust. In all these relations the parties are 
allowed to make contracts to suit themselves, 
pa 9 the relationship shifts the burden of 
proof to the guardian or the trustee as the case 


may be to establish the fairness of the contract. 
The presumptions arising in cases of this kind 
are a sufficient protection for the party occupy- 


ing the least favorable position, not even except- 
ing persons about to be married.” 


L Bankruptcy. See Insurance, Receivers. 
Bar. See Professional Ethics. 


Bar Examinations. ‘The Results of a 
Comparative Study of the Examination Ques- 
tions Framed by State Boards of Bar Examin- 
ers.” By I. Maurice Wormser. 24 Yale Law 
Journal 34 (Nov.). 


A highly suggestive survey of the way in 
which bar examination questions are framed. 

“Most, if not indeed practically all, bar 
examiners are busy and well-known _practi- 
tioners. The Supreme Courts seemingly wish 
such men as their law examiners, and such men, 
of course, are not able to devote more than a 
limited amount of time to their duties. 
One member, at least, of every state board of 
bar examiners should be a comparatively young 
man who can devote his entire time, if needed, 
to his duties. He should be thoroughly ac- 
quainted with modern legal education. Pre- 
ferably, but not necessarily, he should have 
had some law-teaching experience. Let him be 
styled the clerk or registrar of the board. Let 
him be paid a decent compensation. The 
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resultant good to the profession to the courts 
and to the community would be immeasurable.”’ 


Billboards. See Police Power. 


Capital and Income. ‘The English Law 
of Capital and Income.”” By Walter Strachan. 
62 Univ. of Penn. Law Rev. 707 (Oct.). 


The writer has discussed the subject of capital 
and income in a series of articles in the Law 
Quarterly Review. He now repeats what is there 
said so far as it may be likely to prove of interest 
to American lawyers. 


Conflict of Laws. ‘‘Where May the In- 
jured Sue?” By Archibald H. Davis. 2 Vir- 
ginia Law Review 33 (Oct.). 


“The conclusion of the whole matter is that 
a person may carry his transitory right of action 
with him from state to state, even as he may 
carry his trunk or other chattels, and the state 
where the cause of action arose cannot interfere 
with the transportation of the right with the 
person.” 


Criminal Law and Procedure. ‘Meeting 
of the Wisconsin Branch of the Institute.’’ 5 
Journal of Criminal Law and Criminology 330 
(Sept.). 


A number of important committee reports 
are here printed, dealing with Criminal Experts, 
Impaneling of the Jury, Convict Labor, Trial 
Procedure, and the Juvenile Offender. 


“The Necessity for a Public Defender.” By 
Mayer C. Goldman. Case and Comment, v. 21, 
p. 468 (Nov.). 


“A defendant in a criminal trial is granted, 
by our present Constitution, the right to appear 
and defend himself in person, or with counsel, 
any charge which is brought against him. He 
should not only have the right to be defended by 
counsel, but he should have the right to be 
defended by counsel as able, as dignified, as 
respected, as independent, and with the same 
prestige of the state behind him, to unearth and 
ferret out evidence and to produce witnesses 
in his favor, as the district attorney has with 
the machinery of his powerful office.” 


See Criminology. 


Criminology. ‘‘Charles Goring’s The Eng- 
lish Convict: A Symposium.” 5 Journal of 
Criminal Law and Criminology 348 (Sept.). 


William A. White, writing on ‘‘Method and 
Motive from the Psychiatric Standpoint,” says: 
“As to the whole work, he has succeeded in 
demolishing the old idea of the born criminal 
as set forth by Lombroso, but such a concept 
did not need demolishing. It has ceased to 
have much life for some time past. It is, 
however, gratifying that it has been demolished 
by a refinement of the same methods that called 
it into being. As for the rest — well, I cannot 
but express regret that such a stupendous amount 
of work and energy has been side-tracked into 
working over discarded ideas rather than utilized 
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in dealing with the actual, pulsating, livin 
problems of which there are so many. So muc 
work might well have gone a considerable way 
toward illuminating these problems. In any 
event, one must bow acknowledgment to the 
author who has pursued the light as he saw it so 
diligently and for so long.” 

H. D. Newkirk, M.D., discussing ‘The 
Sociologic Problem,’’ concludes: ‘‘We agree 
thoroughly with Dr. Goring that defective 
mentality is a prominent cause of criminality, 
but we would prefer to see it given a more 
prominent place than he assigns to it. We do 
not think a criminal diathesis, if there be such 
a thing, is inherited, but rather is it a question 
of transmission of general brain power; and we 
do believe that environment, with all its subtle 
influences, plays a powerful role in moulding this 
inherited brain capacity.” 

Paul E. Bowers, M.D., writing of “Criminal 
Anthropology,”’ does not find that Goring has 
definitely abandoned the Lombrosian theory 
of the born criminal: ‘‘When he declares (1) 
that the criminal is mentally and physicallv 
defective; (2) that environment bears but an 
insignificant causal relationship to crime; (3) 
that criminalistic traits are inheritary in the 
same manner as is tuberculosis; (4) that classes 
of criminals may be differentiated one from 
another by physical and mental attributes — he 
becomes the defender of the Lombrosian doctrine 
concerning the criminal.” 


“The Recidivist.” By Paul E. Bowers. 
Journal of Criminal Law and Criminology 404 
(Sept.). 


“1. The recidivist is more or less mentally 
defective. Habitual criminality may be said 
to be, even after environmental influences have 
been considered, an expression of a condition 
of psycho-physical pathology. 

“2. Because it has been shown by eminent 
authorities that heredity is the greatest factor 
in the production of insanity, epilepsy, feeble- 
mindedness and other neuropathic states, and 
because these conditions on the whole, when 
of the degenerative type, respond but little to 
treatment, the reformation of the chronic offen- 
der is a high-sounding illusion. 

“3. Since the recidivist is more or less men- 
tally defective and a menace to society, and since 
he is more or less irresponsible, he should receive 
treatment rather than punishment. It is of 
course understood that society must be adequately 
protected from his depredations even though 
he is lacking in responsibility. 

2 No offender of the law should be said 
to be a defective recidivist until it has been 
shown by repeated, deliberate and conscientious 
examinations by qualified psychopathologists; 
these examinations to take place after the third 
conviction, except in cases of insanity when the 
condition and suitable treatment are at once - 
apparent. 

“5. When it has been found that a person 
is habitually criminal because of mental defect, 
he should be kept in custody until his mental 
status is such that he can be released with safety 
to himself and to the public.” 
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“Farewell Message to the International Union 
of Criminal Law.”’ By G. A. van Hamel. 5 
Journal of Criminal Law and Criminology 325 
(Sept.). 

See p. 555 post. 


See Criminal Law and Procedure, Defectives, 
Insanity, Juvenile Delinquency, and Penology. 


Declaration of London. See Maritime 
Law. 
Defectives. ‘Marriage, Sterilization, and 


Commitment Laws Aimed at Decreasing Mental 
Deficiency.”” By Jessie Spaulding Smith. 5 
Journal of Criminal Law and Criminology 364 
(Sept.). ° 

“No one with any regard for social improve- 
ment desires to see the state of marriage un- 
necessarily fenced around with legal impedi- 
ments, or wishes to infringe upon the personal 
rights of any individual. He simply asks that 
the matter be scientifically regarded. Society 
has been awakened to the fact that it is respon- 
sible for its own sins. We are rapidly coming 
to the realization that it is not only our right, 
but our duty to protect the future from the evil 
of the past and the present.” 


Feeble-mindedness. See Defectives, Juve- 
nile Delinquency. 


General Jurisprudence. ‘Justice and the 
Technique.” By William W. Brewton. Case 
and Comment, v. 21, p. 312 (Sept.). 

“It is because of the unavoidable necessity 
of generally applicable laws that the Technicality 
arises. And it is because the created, technical 
law is applied to every case arising under it that 
maximum justice is achieved. Long experience, 
usage, and custom having gone into the making 
of the law, the almost certain recurrence of a 
similar period of such experience assures the 
lawmaker that application will be correct and 
right to the maximum extent; that the need 
calling for the law’s creation will be practically 
the same as the need to which it will have to 
apply. Thus, after careful and conscientious 
legislation, the lawmaker feels that his duty 
is done, and that remedial and justicial means 
have been provided in so far as it is possible 
for him to provide them. But to do this he can 
employ as a guide only his knowledge of facts, 
circumstances, and human nature drawn from 
experience, and upon this guide only can his 
legislating be based. He can therefore make 
but one law which must cover an indefinite num- 
ber of cases arising under it. A system. of 
technical Law is thus unavoidable. Thus 
the so-called Technicality, that principle of 
applying rigidly and unvaryingly the rule for 
the maximum number of instances to every 
instance, is the means whereby the most justice 

* is attained.” 


“The Law’s Attainment of Intellectual Jus- 
tice.” By William W. Brewton. Case and 


Comment, v. 21, p. 479 (Nov.). 
“It may now well be asked what value, 
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if any, has justice transcendentally judged. 
That the type of Right so satisfactory to the 
pure reason should have no place in the affairs 
of man is not an acceptable opinion. Also, it 
appears to us absurd to suppose that the con- 
ception of Right a priori, and therefore purely 
indisputable, is a consideration always to be dis- 
regarded. To say the least, we desire the sanc- 
tion of the pure mind whenever it can be proper! 

had; and ideal justice, it appears, has some of- 
fice in the realm of the Law. All other necessary 
and primarily important considerations satisfied, 
the satisfaction of the intellect should be attained. 
A greater degree of security for the Law would 
result from such a course. Permanence as the 
science of administering justice would be greatly 
enhanced by constantly measuring the Law by 
the demands of the intellect wherever practi- 
cable. As complete a status of perfection as 
possible is desirable for the Law; and thus, — 

“Intellectual justice, whenever attainable and 
desirable, is efficacious for the improvement of the 
Law's Technique.” 

Mr. Brewton is the latest newcomer in the 
field of our American philosophy of law. It is 
earnestly to be hoped that he will favor his 
readers by further, more complete expositions 
of his interesting ideas. 


“The Need for a Science of Law.” By Edward 
Lindsey. 48 American Law Review 714 (Sept.- 
Oct.). 


“A science of law could hardly have its be- 
ginnings until some progress had been made in 
Ethnology and Sociology. The study of social 
organization and other of the chief institutions 
of man, as marriage, language, religion and prop- 
erty by the scientific method supplemented the 
historical method in legal studies, so that together 
we have the beginnings of a science of law which 
shall collect and describe the laws and customs 
of all nations and peoples of the earth from the 
primitive to the enlightened. 

“The service rendered by lawyers in defining 
the relations of the individual with the political 
State has been eminent and is one of which the 
profession is proud. Shall not lawyers yet take 
the lead in the adjustment of social and legal 
ideas and relations in the broader ways which 
is now pressing? I believe that we shall and 
that such adjustment will be accomplished.” 


Government. 
in Russia.”” By Nevin O. Winter. 
American Review, v. 200, p. 379 (Sept.). 


An interesting description of Russia’s system 
of government. 


“‘Autocracy and Bureaucracy 
North 


“Canada and Her Relation to the Empire.” 
By Walter Mills. 62 Univ. of Penn. Law Rev. 
698 (Oct.). 


“It has occurred to me that it might be of 
interest to the reader and serve a useful purpose 
if I should undertake to point out what is a 
popular misconception regarding the position 
of Canada in the British Empire and to show 
how though apparently a dependency she is as 
independent as any self-governing State need be, 
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and has a prestige in fact in the Empire from a 
constitutional point of- view on a par with that 
of any independent State, with parliamentary 
powers as supreme within her own domain as any 
ssessed by the Imperial Parliament within the 
Bnited Kingdom.” 5 
See Interstate Commerce, Police Power. 


Inheritances. ‘Rights of Adopted Children.” 
By Prof. Albert M. Kales. 9 Ilinois Law Review 
149 (Oct.). 

Treating with Professor Kales’ well-known 
skill in expounding intricately technical subjects, 
the adopted child’s right of inheritance. 


Insanity. ‘‘The Forensic Phase of Litigious 
Paranoia.”” By Bernard Glueck. 5 Journal 
of Criminal Law.and Criminology 371 (Sept.). 

“Absence of hallucinations is the rule. Mem- 
ory and the capacity to acquire new knowledge 
remain intact, and reasoning and judgment on 
matters of every-day life which do not touch his 
more or less circumscribed delusional field may 
remain quite normal. In short, he shows none 
of those tangible signs and symptoms upon which 
we must so frequently rely in our efforts to con- 
vince a jury of laymen of the existence of mental 
disorder. It is only when we take into con- 
sideration the entire life history of a paranoiac, 
which unfortunately is frequently ruled out as 
hearsay evidence, that the real state of affairs 
becomes manifest. We then see that where 
it concerns his delusional field the paranoiac’s 
judgment is formed not as a result of observation 
or logic and reasoning, but as a result of an 
emotion, a mere feeling that this or that proposi- 
tion is true. In every adverse decision of the 
court he sees a deep laid conspiracy to deprive 
him of his rights. His lawyers are incompetent 
or in collusion with his persecutors; the judge 
is corrupt or ignorant of the law, and the legis- 
lators negligent in their duties in not writing 
into the statutes laws which would take care 
of his grievance. He constantly harps upon 
what he calls ‘the principle of the thing,’ losing, 
gradually, all concern in the real issues involved.” 


Insurance. “The ‘Change of Beneficiary’ 
Clause in Life Insurance Policies.” By E. R. 
F. Wells. 2 Virginia Law Review 49 (Oct.): 


“On account of the variant views entertained 
by the courts on this question, it is, of course, 
impossible to state with any degree of confidence 
what the true doctrine is. . But on 
principle we adhere to the view already ex- 
pressed, that inasmuch as this change of bene- 
ficiary clause gives the insured complete control 
over, and the beneficial ownership of the policy, 
it must be considered in law his property and 
subject to the claims of his creditors.” 

“Suits for Accounting on Tontine Life In- 
surance Policies.” By Ellerbe W. Carter. 2 
Virginia Law Review 18 (Oct.). 

“The general trend of the decisions and the 
general principles of equity practice would seem 
to bear out the right of the tontine policyholder 
to an accounting of the funds of his group, or 
class, of policies; otherwise, he must take the 
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apportionment of the company as equitable, 
without question, and . . . ‘the company 
becomes the judge as well as the contracting 
party.’ ” 

International Arbitration. ‘The Advance 
Made by Treaties of Arbitration.’’ By James 
L. Tryon. 24 Yale Law Journal 56 (Nov.). 


“Members of the Inter-Parliamentary Union 
have within recent years proposed to take 
mediation out of the category of the voluntary 
peace-making by inserting an agreement to 
resort to it into treaties between nations, thus 
beyond question making recourse to it obliga- 
tory. e may therefore feel assured that the 
extension by treaty of this principle, which 
already has the approval of the Hague Con- 
ference, will be a step forward in the right direc- 
tion.” 


International Law. See Maritime Law, 
Monroe Doctrine, Treaties. 
Interstate Commerce. See Monopoly, 


Railways, Rate Regulation, Trade Board, Water 
Power. 


Juvenile Delinquency. ‘The Defective De- 
linquent.” By William J. Hickson. 5 Journal 
of Criminal Law and Criminology 397 (Sept.). 

A valuable summary of some observations 
made at the recently established psychopathic 
laboratory operated by the Municipal Court of 
Chicago. 

“The situation with the feeble-minded now 
is a repetition of that which once obtained in the 
case of the insane, no end of which unfortunates 
have been made victims of the law and have 
been punished as criminals even to the extent 
of being made to suffer capital punishment.”’ 


“A Study of Juvenile Delinquency and 
Dependency in Los Angeles County for the Year 
1912.” By Emory S. Bogardus. 5 Journal 
of Criminal Law and Criminology 387 (Sept.). 

“Petty larceny and burglary head the list 
for boys and offenses against property stand high 
in the total. In the adolescent boy the desire 
to acquire things is strong, the things which 
satisfy these desires are at hand, but, as would 
be expected, sufficient individual self-control 
has not yet developed, and delinquency is the 
result. In the fact that self-control is slow in 
developing, or in being developed by the parents 
in the adolescent, the modern complex city life 
and conditions have much for which to answer.” 


Law and the Occult. The November issue 
of Case and Comment contains these articles: 
“Witchcraft in Certain Legal and Medical Rela- 
tions,” by C. B. Burr, M.D.; “Legal Status of 
Seers and Necromancers,”’ by L. Arthur. Wilder; 
“Law and Apparitions,” by William White 
Ackerly; “Effect of Superstitious Beliefs or In- 
sane Delusions upon Competency,” by Robert 
E. Heinselman; ‘Wills and Ghosts,” by E. Vine 
Hall; ‘‘The Supernatural Test of Law,” by Dorr 
Kuizema. 
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Legal History. ‘The Place of Judge Story 
in the Making of American Law.”” By Professor 
Roscoe Pound. 48 American Law Review 676 
(Sept.-Oct.). 

“Of the text-writers who accomplished this 
task of receiving the common law in America 
two are pre-eminent, Kent and Story, and 
Story’s work is easily first in quantity and upon 
the whole in quality. ee 

“In quantity, in timeliness, and in its relation 
to the law that went before and came after, this 
body of legal writing is in many ways comparable 
to that of Coke. In each case the judge-made 
law of the past was restated and was made 
conveniently and, as it were, authoritatively 
available for the future. If in each case there 
is much to criticise in the details of the perform- 
ance, the answer is, after all, that this body of 
writing must be judged as a whole and must 
be appraised by its results... So judged, it must 
be counted one of the controlling factors in the 
shaping of American law. Moreover, Story’s 
writings may deceive the casual reader by the 
apparent weight which is given to the author- 
ities of the civil law. Great as is the use which 
he seems to make of them, it is in fact almost 
wholly by way of reinforcement or illustration 
or example. Where he goes further, as, for in- 
stance, in his treatise on bailments, he has had 
little permanent effect. In substance his books 
are treatises upon the common law. Moreover, 
their relation to the civil law happily is to that 
“oh of the law where the Romans were at their 


st and where the common law was least 
developed.” 


“A Feudal Principle in Modern Law.” By 
Roscoe Pound. International Journal of Ethics, 
v. 25, p. 1 (Oct.). 

The introductory lecture of the series of eight 


lectures delivered in the Lowell Institute in 
Boston last February. 


“The Granville Estate and North Carolina.” 
By Judge Henry G. Connor. 62 Univ. of Penn. 
Law Rev. 671 (Oct.). 


“Tt was fortunate for the welfare of the people 
of this state that the Granville title was ex- 
tinguished. It rested upon no other foundation 
than the fiction that, by right of discovery, the 
King became the lord of the soil with the right 
to bestow it upon his favorites according to his 
own caprice. The Lords Proprietors either 
neglected or abused the munificent gift. The 
statesmen who framed the Declaration of Rights 
and constitution of the state, with the aid of 
Judge Johnson, solved the problem with which 
they were confronted, wisely and well.” 


“The Law of the Land.” By Oliver H. 
Dean. 48 American Law Review 641 (Sept.- 
Oct.). 

Reviewing the history of a people ‘among 
whom the prevailing belief is, and that belief 
has full political recognition, that all men are 
created free and equal, possessing those defined 
natural, inherent and inalienable rights, and 
for the protection of which, as fully and as 


broadly as human intelligence and morality 
can perform that ennobling work, governments 
should be ordained and established among men. 
This is the Law of the Land.” 


Literature. ‘The Judge That Smites Con- 
trary to the Law.’’ By Sydney Smith. (Law 
from Lay Classics.) 9 Illinois Law Review 182 
(Oct.). 

“The whole tone and tenor of public morals 
are affected by the state of supreme justice; 
it ge gener revenge; it communicates a 
spirit of purity and uprightness to inferior 
magistrates; ‘it makes the great good by taking 
away impunity; it banishes fraud, obliquity and 
solicitation, and teaches men that the law is 
their right. Truth is its handmaid, freedom is 
its child, peace is its companion; safety walks 
in its steps, victory follows in its train; it is the 
brightest emanation of the Gospel; it is the 
greatest attribute of God.” 


Maritime Law. ‘The Declaration of London 
of February 26, 1909; II.’”’ By James Brown 
Scott. American Journal of International Law, 
v. 8, p. 520 (July). 

Having previously considered the questions 
of contraband, the writer here treats of other 


_ topics of the Declaration bearing upon the rights 


and duties of neutrals. He is in sympathy with 
the principles underlying the Declaration, re- 
garding it as a happy compromise between the 
interests of the neutral and the belligerent. 


Marriage and Divorce. See Ante-Nuptial 
Contracts, Defectives. 


Monopoly. “The Trust Problem, III, IV.” 
By E. Dana Durand. Quarterly Journal of 
Economics, v. 28, p. 664 (Aug.). 

We quote from the author’s own recapitulation: 

“It was pointed out that the difficulties of 
government regulation are excedingly great. The 
policy of permitting trusts to exist at all, if not 
restricted to extraordinary conditions, might 
result in the extension of trusts over almost 
the entire field of industry. It might also 
result in practically complete monopolization 
by each trust of its particular field. The deter- 
mination of costs and of investment as a basis 
for the fixing of prices and profits over the mul- 
tifarious field of industry would require im- 
mensely elaborate investigations and would 
involve extraordinarily difficult questions of 
judgment. Proper adjustment to the ever 
varying conditions of demand would be almost 
impossible. A vast governmental machinery 
for fixing prices and profits would have to be 
superimposed upon the machinery of private 
business. Government ownership on a _ vast 
scale or even complete socialism might readily 
be the outcome of this policy. 

“Finally, it has been shown that many of the 
alleged advantages of trusts in efficiency could 
probably be secured in almost if not quite as 
great measure through large individual plants 
and through smaller combinations not powerful 
enough to threaten monopoly. While the 
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suppression of competition itself may tend to 
bring about certain economies and other advan- 
tages, there must be set against these not only 
the grave difficulties of regulation, but the ten- 
dency of monopoly and of regulation itself to 
lessen efficiency. 


“It may be granted that the data and the 
reasoning throughout this discussion have been 
not altogether conclusive. It cannot be ex- 
pected that every one will agree with the points 
of view here taken. The burden of proof, how- 
ever, rests upon the defenders of the trusts.” 


“The Trust Legislation of 1914.” By E. 
Dana Durand. Quarterly Journal of Economics, 
v. 29, p. 72 (Nov.). 


“Tf Congress had gone no farther at the present 
sesssion than to create such a [trade] commission, 
give it powers of investigation and call upon 
it for recommendations regarding future action, 
the trust legislation would have been well worth 
while. The ordinary methods of inquiry on 
which Congress bases legislation are by no 
means adequate to a problem as vast and com- 
plex as the trust problem. The time is not yet 
ripe for the enactment by Congress of a mass of 
details regarding combinations, corporations and 
competitive methods. In fact, a good deal even 
of the legislation actually adopted at this session 
has been, as already shown, a trifle immature. 
It is better to proceed slowly and surely than 
to make blunders.” 


“Later Developments in the Union Pacific 
Merger Case.’’ By Stuart Daggett. Quarterly 
Journal of Economics, v. 28, p. 772 (Aug.). 


“As a result of the prolonged negotiations 
thus far described, the Government has obtained 
an unusually complete unmerging of a com- 
plicated combination. Not only are the Union 
Pacific and Southern Pacific railroads separated, 
but none of the 1,265,000 shares on which con- 
trol depended remains in the hands of stock- 
holders of the controlling company. Somestock- 
holders there are doubtless who own shares 
in both corporations, and the number may 
increase in later years, but the possibility of 
subsequent purchase by _ individual _ stock- 
holders exists in the case of any company, and 
at least is not made more easy by anything in 
the process of dissolution of the Harriman lines. 
From the unmerging two things are gained. 

“In the first place, the financial power of the 
Harriman system is reduced. Too little em- 
phasis is ordinarily laid on this matter in current 
discussions. An aggregation of companies operat- 
ing 17,000 miles of railroad, and earning $217,- 
000,000 in a single year under the management 
of one group of men, has power that no govern- 
ment can control. The Government can prevent 
excessive dividends, but it cannot eliminate 
indirect profits nor can it put a stop to abuses of 
authority not intended to result in financial 


ain. 
“Another advantage is that competition will 
be promoted.” 
See Unfair Competition. 
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Monroe Doctrine. “The Real Monroe 
Doctrine.” By Elihu Root. American Journal 
of International Law, v. 8, p. 427 (July). 


The writer maintains that there has been no 
enlargement of the Monroe doctrine since it 
was first declared. “It concerns itself only 
with the occupation of territory in the New 
World to the subversion or exclusion of a pre- 
existing American government.” When Ger- 
many and other Powers united to compel by 
naval force a response to their demands on 
Venezuela, Mr. Hay replied that the Government 
of the United States, though regretting the 
necessity for such proceedings, could not object 
to them provided that no acquisition of territory 
was contemplated. ‘In good conduct or bad,” 
says Mr. Root, “observance of rights or violations 
of them, agreement or controversy, injury or 
reprisal, coercion or war, the United States finds 
no warrant in the Monroe doctrine for inter- 
ference.” 

This article was written a few months before 
the European war broke out. The much 
ome question whether the invasion of Canada 

by Germany would constitute a violation of the 
Monroe doctrine is, by implication, answered 
in the negative, in the same way as ex-President 
Taft has answered it. 


“The Pan-American Origin of the Monroe 
Doctrine.”” By Charles Lyon Chandler. Ameri- 
can Journal of International Law, v. 8, p. 515 
(July). 

Showing that the South Americans asked for 
the Monroe doctrine, that their doing so gave 
it a Pan-American nature, and that their asking 
for it furnishes an additional argument for its 
purely American as contrasted with its sup- 
posedly Americo-British origin. 

Negotiable Instruments. ‘The Uniferm 
Negotiable Instruments Law in the Courts of 
Missouri.”” By Amasa M. Eaton. 79 Central 
Law Journal 255 (Oct. 9). 


After a careful survey of decisions the author 
(but lately deceased) concludes: “In the state 
of Missouri there is room for a better knowledge 
of the law merchant, of the Uniform Negotiable 
Instruments Law founded upon the law merchant, 
and of the decisions in the forty-six other juris- 
dictions that have adopted this same law.” 

Patents and Trademarks. The September 
issue of Case and Comment contains the following 
articles on this subject: 

“Put Yourself in His Place,” by Hugh K. Wag- 
ner; “Problems of Property Rights in Patents,” 
by William Macomber; “The Proposed Com- 
pulsory Working of Patents,” by Obed C. Bill- 
man; ‘Patent Accountings,” by Fred L. Chap- 
pell; ‘“‘Counterclaims in Patent Causes,” by 
be Nota McGill; ‘‘The Constitution and Trade- 
marks,” by Arthur William Barber; ‘‘Design 
Patents,” by William White Ackerly. 

Penology. See Criminal Law and Procedure, 
Criminology, Defectives, Juvenile’ Delinquency. 
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Police Power. ‘The Constitutionality of 
Statutes Forbidding Advertising Signs on 
Property.”” By Henry T. Terry. 24 Yale 
Law Journal 1 (Nov.). 


“The point upon which the constitutionality 
of the statutes in question depends is not whether 
the police power can be exercised for aesthetic 
purposes, but whether the legislature has the 
power to create new kinds of protected rights, 
or new kinds of rights of mental security. It 
seems to me that it would be a false and dan- 
gerous principle of constitutional interpretation, 
and one that would go far beyond the true intent 
of the Constitution, that would deny such a 
power to the legislature or would leave it to the 
courts to decide what protected rights ought to 
exist. That is a question of policy which lies 
peculiarly within the province of the legislature.” 


Procedure. ‘‘The ‘Law of the Case.’”’ By 
James M. Kerr. 79 Central Law Journal 280 
(Oct. 16). 


“The law schools of this country to-day seem 
to have fallen into the same decadence [as legal 
instruction in the time of Bartolus], and, GES 
chained to blind precedent, seek to teach the law 
by the study of ‘selected cases’ — which at best 
can apply fundamental principles and general 


rules of law in a limited degree only, dependent ° 


upon the particular facts and restricting cir- 
cumstances in each particular case — instead of 
seeking to have their students master those 
fundamental principles in the various branches of 
American jurisprudence which must, or should, 
control all cases, however variant the facts.”’ 


“Venue in the United States District Court.” 
By Armistead M. Dobie. 2 Virginia Law Re- 
view 1 (Oct.). 

A comprehensive exposition of this head of 
procedure under the Federal Judicial Code. 


“The Law and the ‘Law’s Delay.’” By 
Harry M. Hanson. 79 Central Law Journal 
297 (Oct. 23). 


The author briefly indicates his views on the 
causes of the law’s delays. 


Professional Ethics. ‘‘The Lawyer’s Con- 
science and Public Service.”” By Charles A. 
Boston. Aflantic, v. 114, p. 400 (Sept.). 


“Advocacy, in its larger sense, includes the 
conduct of the trial and the supervision of the 
testimony elicited, as well as the final argument 
thereon. It is an advocate’s right, and may be 
his duty, to raise a legal objection to the admis- 
sion of evidence. The advocate who now ob- 
serves the ideals of his profession does not make 
futile o: unfounded objections, nor does he in 
argument contend for unreasonable hypotheses. 
The average critic conceives some crafty Ser- 
geant Buzfuz as the typical advocate and 
properly condemns him, and occasionally one 
meets such a man in practice; but when an 
advocate resorts to such pettifoggery, it should 
be obvious to the court in respect to points of 
law, and to the jury in respect to matters of 


fact, and should, and I believe does, bring its 
merited reward of condemnation and failure. 
As for the tenets of the profession, however, its 
canon advocates candor and fairness in all such 
matters; and as for the opinion of the profession, 
it holds in greater contempt a successful petti- 
fogger than does the layman who either patron- 
izes or praises. 

“From an intimate acquaintance with the 
activities of the profession, I am satisfied that 
in its ranks are the foremost of practical re- 
formers of the law; that as a whole it is not 
inert; that it neglects no duty which it owes 
to society; that it deprecates unjust methods 
of advocacy; that it is not responsible for any 
faulty criminal procedure, or for the so-called 
technicality of the law; that its precepts are 
highly honorable and specific; that it commends 
to its members high standards of individual 
conduct; and that where it advocates or excuses 
behavior which appears to the casual critic 
reprehensible, such as the defense of one known 
to be guilty, it is for reasons of public policy, and 
with entire fidelity to the true interests of 
society. am satisfied that the profession 
itself cannot be justly arraigned for any violation 
of duty, or of any obligation which society has 
imposed upon it, or which it owes to society.”’ 


“The Reorganization of Our Bar: A Pro- 
posal.”” By C. B. Bird. 9 Iliinois Law Review 
175 (Oct.). 


“Should we not seek such legislative recogni- 
tion of the bar as a whole as will make member- 
ship in the duly established (perhaps legally 
incorporated) Bar Association of isconsin 
and submission to its jurisdiction, discipline 
and control, a condition precedent to the license 
to practise law? If every person practising 
law is required to contribute the annual dues 
of two dollars per year to this association a 
sufficient fund will be provided by which proper 
discipline can be meted out to some at least 
who are now lowering our standards. The 
license to practise law, like every privilege, is 
subject to reasonable regulation.” 


Public Defender. See Criminal Procedure. 


Railways. ‘Railroad Over-Capitalization.” 
By Professor W. Z. Ripley. Quarterly Journal 
of Economics, v. 28, p. 601 (Aug.). 


“The fact of the existence of substantial sur- 
pluses, arising partly as a result of our conserva- 
tive American practice of putting a portion of 
earnings back into the property and partly as 
a result of the exceptionally rapid development 
of the country, naturally gives rise to the ques- 
tion as to how far the public has an equitable 
interest therein. . In practice the issue 
generally arises over the right of the railroad 
to distribute its surplus in stock or cash divi- 
dends. Two clearly defined and opposing views 
are discernible. The older and simpler one 
is that stockholders have an inalienable right 
to all earnings of the company; and that if they 
choose to permit a portion of current income 


to remain invested in the property, they in no 
wise forego thereby their right to take it over to 
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themselves without interference at any future 
time. ; 

“The other view, which upholds the claim 
of the public to substantial enjoyment of the 
surplus of public service corporations, has been 
freely expressed in recent rate cases. Oddly 
enough, judicial decisions throw little light upon 
it. . . . To permit a railroad to capitalize 
its surplus earnings fully, it is said, and thereafter 
to permit it to enjoy a return upon this additional 
investment is, in fact, to permit the shareholders 
to have their cake and to eat it too; or, in other 
words, to make the patron pay more in the future, 
and forever, because he had already paid an 
unreasonably high rate to create the surplus in 
the past. 

“Our own decision in the matter is inter- 
mediate between the two extremes of opinion 
above stated. In the first place, a just decision 
will depend upon circumstances, particularly 
upon the actual source of the surplus itself. An 
appreciable part of it may be due to the growth 
of land values. . . . 


“Decision should be made also in the light 
of the general conditions prevailing at the time. 
A generation ago it was the common practice 
to divide all profits in sight and to finance new 
construction by the issue of securities. Such 
policies were fully sanctioned by the public 
opinion of the day. But a few roads, un- 


doubtedly well in advance of their time, during. 


the ’80s began to devote a good part of their 
earnings to new construction and betterment. 
Without outrage to public opinion much of this 
at that time might well have been added to 
dividends. The shareholders’ rights in such a 
surplus certainly deserve determination in the 
light of the then-prevalent practice. To apply 
the standards of the present day when pioneering 
chances have been supplanted by rate-regulatory 
risks, would be manifestly unfair. The dilemma 
is most puzzling in those instances where the 
source of the surplus has been exceptionally 
intelligent management, coupled with manifestly 
fair treatment to the public. Such an issue is 
presented, as we shall soon see, by certain 
Massachusetts gas company cases. The sharp 
differentiation of a surplus thus created, from 
surpluses arising through public donations or an 
increment in land values on the one hand or an 
extortionate rate policy on the other, is sufficient 
to discourage loose generalization. In fine each 
case must be judged upon its own merits.” 


Rate Regulation. ‘Depreciation and Rate 
Control.’’ By Allyn A. Young. Quarterly Jour- 
nal of Economics, v. 28, p. 630 (Aug.). 


“1. If depreciation charges have not been 
required by public authority, it cannot be as- 
sumed that the proprietors of a large public 
service undertaking should have accumulated 
a reserve for accrued depreciation. 


“‘2. The absence of such a reserve does not 
necessarily mean that part of the principal of 
the investment has been returned to the pro- 
prietors. 

“3. In valuation for purposes of rate control 
no deduction should be made on account of the 
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depreciation of large and varied properties, 
except for depreciation allocated to a period in 
which depreciation accruals were regularly 
charged to operating expenses.” 


Receivers. ‘‘Right to Set Off Claims against 
the Estate in an Action brought by the Re- 
ceiver.”’ By Colin P. Campbell. 79 Central 
Law Journal 237 (Oct. 2). 


“Generally speaking, it appears that the 
rights to set ofi claims against demands made 
by a receiver are very nicely balanced upon 
principles of general equity, and probably in no 
comparatively minor department of the law is 
the principle of exact justice so scrupulously 
applied.” 


Trade Commission. ‘‘The Federal Trade 
Commission.” By John B. Daish. 24 Yale 
Law Journal 43 (Nov.). 


“The success of the Commission as a part of 
our government cannot be safely predicted, 
notwithstanding the opinion of its sponsors. 
There has been no such demand, no such hear- 
ings and arguments as preceded the creation 
of the Interstate Commerce Commission, or 
for that matter, which preceded the authority 
to enforce its judgment as to the reasonableness 
of rates. The general public are not now in- 
formed of the creation of the Federal Trade 
Commission. Whether its acts shall ultimately 
be approved will depend upon the measure of 
conservatism of the new arm for the investigation 
of business, of the new aid to enforce the anti- 
trust laws; and also, whether the public desire 
a code of morals in business matters and con- 
structive legislation in respect to economics.” 


Trademarks. See Patents. 


Treaties. ‘‘The Japanese Question.”” By J. 
Mahon. 48 American Law Review 698 (Sept.- 
Oct.). 


“To an enlightened modern Power discrimina- 
tion against citizens in foreign countries when 
unaccompanied by personal injuries or con- 
fiscation of property, though it might furnish 
ground for money indemnity or retaliatory 
measures, would not constitute a cause for war. 
Since the violation of a treaty may eventuate 
in war, however, the observance of treaty 
obligations is advisable from a standpoint of 
expediency, if from no higher motives of honor.” 


Unfair Competition. ‘Unfair Competition, 
II.” By William S. Steves. Political Science 
Quarterly, v. 29, p. 460 (Sept.). 


“The definition of unfair competition should 
be general in terms. Any act or method of 
competition which hampers, injures, or destroys 
concerns which could compete on the basis of 
their productive and selling efficiency should be 
forbidden, as should also any method except 
productive and selling efficiency which prevents 
potential competition from becoming actual 
competition. The power of deciding the ques- 
tion of fact as to whether or not a given act or 
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acts are unfair would rest under this general 
definition in the hands of the jury.” 


See Monopoly. 


Uniformity of Law. See Negotiable In- 
struments. 


Water Power. ‘The Water Power Problem 
in the United States.” By Rome G. Brown. 
24 Yale Law Journal 12 (Nov.). 


“The present Congress is now struggling with 
this question. Those who appreciate the situa- 
tion are seeking to remove the present legislative 
obstacles sufficiently to offer business-like terms 
and conditions for private investment. They 
would make the conditions of the Government 
permit sufficiently broad to admit of the preser- 
vation of all present and future navigation 
interests. They would, however, make all 
conditions and all burdens upon the investor 
as specific and definite as possible, in order that 


the investor may know in advance the extent 
of his necessary ultimate investment. They 
would make the term of the permit indeterminate, 
and revocable only for cause, or renewable at its 
termination upon reasonable terms, thereby 
assuring reasonable stability of investment and 
avoiding the necessity of excessive charges upon 
consumers. The question of rates to con- 
sumers, it is proposed, shall be left to the com- 
missions of the respective states. The public 
interests are to be protected by ample provision 
for revocation proceedings in case of default by 
a grantee in the performance of the conditions 
imposed.” 

Workmen’s Compensation. ‘Workmen's 
Compensation Laws.” By J. Walter Lord. 79 
Central Law Journal 316 (Oct. 30). 


“To have a clear idea of the philosophy of 
workmen’s compensation one must understand 
the essentials and results of the old system, 
for which it is now becoming a substitute.” 





Howells as a 


ILLIAM DEAN HOWELLS, 

like Carlyle, Stevenson, and many 
others who have achieved distinction 
in literature, was, for a time, a law 
student. The present dean of American 
letters has given us an account, marked 
by his usual charm, of this incident in 
his life in the volume entitled ‘““My 
Literary Passions.’’ Ina chapter, desig- 
nated as “a non-literary episode,’ he 
says: 

“After some talk with my father it 
was decided, mainly by myself, I sus- 
pect, that I should leave the printing- 
office and study law; and it was ar- 
ranged with the United States Senator 
who lived in our village, and who was at 
home from Washington for the summer, 
that I was to come into his office. The 
Senator was by no means to undertake 
my instruction himself; his nephew, 
who had just begun to read law, was 
to be my fellow-student, and we were 
to keep each other up to the work, and 
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to recite to each other, until we thought 
we had enough law to go before a board 
of attorneys and test our fitness for 
admission to the bar. 

“‘We were to be fitted for practice in 
the courts, not only by our reading, but 
by a season of pettifogging before jus- 
tices of the peace, which I looked for- 
ward to with no small shrinking of my 
shy spirit; but what really troubled me 
most, and was always the grain of sand 
between my teeth, was Blackstone’s 
confession of his own original preference 
for literature, and his perception that 
the law was ‘“‘a jealous Mistress,’’ who 
would suffer no rival in his affections. 
I agreed with him that I could not go 
through life with a divided interest; 
I must give up literature or I must give 
up law. ... I tried it a month, but 
almost from the fatal day when I found 
that confession of Blackstone’s, my 
whole being turned from the “jealous 
mistress”’ to the high-minded muses.” 
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E genuinely regret having to make 

the announcement that with the 
appearance of this number, closing its 
twenty-sixth volume and year, this 
journal will cease publication. 

We do not wish to appear to exagger- 
ate the importance of this decision. A 
magazine, like an individual, is judged 
according to its performances rather 
than according to its intentions, and our 
purposes are so far from having been 
realized that it cannot seriously be con- 
sidered that the community will suffer 
any appreciable loss through the dis- 
continuance of the Green Bag. Have we 
not ourselves minimized the importance 
of our role by retaining the unpreten- 
tious, if somewhat deceptive designation 
of earlier years, ‘‘an entertaining maga- 
zine?”’ 

Some sort of explanation, however, 
is due to those who have generously 
given this publication their good-will and 
support, and would have continued in 
their fidelity. To such friends we wish 
to say that we have not lightly or care- 
lessly resolved on this step, nor would we 
have been unwilling to make any reason- 
able sacrifice or exertion to enable the 
Green Bag to persevere in its chosen 
task. We have not been blind to the 
fact that the promotion of the higher 
interests of legal science and legal prog- 
ress demands a certain measure of gra- 
tuitous service, and that with those 
charged with an undertaking of this 


character commercial profit cannot be 


the primary consideration. In justice 
to its permanent constituency, which 
had not been appreciably diminished 
during the past six years, the publication 
of the Green Bag would have been con- 
tinued if we could have seen our way 
to do it. The support offered by this 
constituency, however, though valuable, 
is insufficient in itself, in the absence 
of a wider and more sympathetic re- 
sponse from the community. 

The task we are now forced to relin- 
quish should not be completely aban- 
doned, and is transmitted by the Green 
Bag to its legal contemporaries, to whom 
it appeals to continue, with all due 
earnestness and with greater skill than 
ours, the work for a more realistic law 
and a more practical procedure, for a 
more philosophical spirit of collabora- 
tion between the law and the other 
social sciences, and for an expert rather 
than a lay solution of the great current 
issues of public policy and social well- 
being. It also commits to them the 
conservation of those sound ideals of a 
well ordered State to which we have 
tried to be faithful, in an age and coun- 
try beset by many socialistic and egali- 
tarian illusions. 

We are especially reluctant to leave 
the Green Bag at this time of porten- 
tous international events. The prob- 
lems of international law, especially of 
that super-public international law which 
has to deal with the government of the 
world, have now reached a critical stage. 
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Never since the Peace of Westphalia 
have international questions demanded 
more intelligent consideration from the 
point of view not of the statesman alone, 
but of the theoretical lawyer. The con- 
clusion of the European war will cer- 
tainly not witness the formation of a 
world State, but the lawyers of the 
various nations will have failed in their 
duty to humanity unless conditions 
better calculated to insure the stability 
and security of the organization of 
States are embodied in the final treaty 
of peace than were recognized in the 
clumsy and artificial outcome of the 
Congress of Vienna. Paper treaties have 
no more sanction than paper constitu- 
tions. International law can be main- 
tained only by some form of international 
force, and that force must not be divided, 


as it has been by the application of the: 


bungling “balance of power’’ principle, 
but must be single and truly co-operative, 
in international life not less than in the 
life of every well-ordered State. If the 
bonds of international solidarity can be 
drawn more closely the perils of any 
State departing from its policy of isola- 
tion will vanish, disarmament will natur- 
ally follow, and international arbitration 
will become inevitable for every kind of 
dispute. 

But these international bonds cannot 
be tightened without a tremendous ex- 
pansion of international law and inter- 
national equity, and the constructive 
task must therefore fall primarily to the 
lawyer who has a philosophy of political 
institutions. Such a philosophy is the 
chief need of the lawyer of to-day. His 
old-time repugnance for philosophy must 
be overcome; he must be taught that 
philosophy is not a frivolous diversion, 
not a game of fallacies, contradictions, 
and illusions, but a serious, practical busi- 
ness —a synonym for that sctentific 
spirit which is now only in its beginnings. 
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Apart from these governmental ques- 
tions, there are more specific problems of 
international law to be worked out. 
The analogy between maritime war and 
war on land should be rendered com- 
plete; the principle of the immunity of 
private property from capture on the 
seas should be established, and after 
this war a new declaration should be 
drawn up, modeled on the lines of the 
Declaration of London, which will be 
more rational in its distribution of the 
losses of war than the principles in the 
past observed by Great Britain and the 
United States. 

We will not speak of the internal 
problems which States would now have 
to face, war or no war, such as those of 
the regulation of commerce and of the 
drafting of sound social legislation. 
Thereisa great work before the legal press 
of this country, and it is a work which 
cannot be performed in too narrowly 
technical a spirit. There is also a great 
work before the lay press, in intelli- 
gently disseminating the results of the 
expert investigations conducted in the 
pages of special organs. 

But such work is evidently not for us. 

The Central Law Journal of St. Louis 
has relieved us of what would have 
been a serious embarrassment by offer- 
ing to take care of our unexpired sub- 
scriptions and agreeing to exchange its 
own subscriptions for ours for the com- 
ing year at our old rate, in spite of the 
greater price of these subscriptions. We 
consider this offer an advantageous one 
for our subscribers, as the Central Law 
Journal is an ably conducted publication 
to be heartily commended for its useful 
weekly record and commentary of cur- 
rent legal events. There is also a degree 
of sentiment connected with the arrange- 
ment, on our side, inasmuch as the 
lamented Charles C. Soule was the father 
of both publications. 











THE DUTY OF OUR UNIVERSI- 
TIES TO THE LAW 


N his farewell message to the 

International Union of Criminal 
Law, of which he was one of the three 
founders, the distinguished criminalist 
Van Hamel, emeritus professor in the 
University of Amsterdam, made the 
naive but pregnant admission that when, 
in 1883, he set out to investigate ‘“The 
Limits of Judicial Discretion in Deter- 
mining Sentences,’ he discovered that 
“the question of judicial discretion in 
sentences was overshadowed by the 
larger question of the nature of the 
sentence itself — the fundamental pur- 
pose of penalties.’’ In other words, the 
whole problem of the practical applica- 
tion of indeterminate sentence pre- 
supposes a theory of the purpose and 
goal of punishment; without such a 
theory judicial discretion must find 
itself bewildered by the problems it has 
to face, and the law writer must be 
embarrassed in dealing with the same 
subject. 

Everywhere there is a tendency to 
introduce the new principle of in- 
determinate sentence. That the suc- 
cessful operation of such a _ system 
demands a theory of punishment as a 
prerequisite may seem a platitude, yet 
it must be remembered that it is a tradi- 
tion of the Anglo-Saxon race to treat 
speculation with more or less contempt 
and to pride itself on a supposedly 
“practical’’ bent of mind that limits 
its attention to concrete realities. Yet 
that such a state of mind, where such 
an intricate subject as the policy under- 
lying the criminal law is involved, cannot 
hope to achieve sound “practical” re- 
sults cannot be too strongly emphasized. 
Under such circumstances theory be- 
comes, of course, indispensable to prac- 
tice. And judges addicted to empirical 
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methods will sooner or later discover that 
this is so. The indeterminate sentence 
and other modern innovations are thus 
destined to bring about, eventually, the 
development of a theory of punishment 
in American criminal jurisprudence. 

A second thought developed in Van 
Hamel’s interesting paper is the notion 
that in developing our criminal juris- 
prudence in this way, the antithesis 
to be kept in view is not that between 
realism and idealism, but that between 
realism and dogmatism. To insist that 
more attention should be given to theory, 
in other words, is not to plead the cause 
of idealism, it is rather to urge that more 
attention be given to what is actual 
and real, and “the ideal, in human 
affairs, is inseparable from the actual.” 
The true realism, in other words, is not 
that of the short-sighted, pseudo-practi- 
cal attitude to which we have referred, 
but that of the mind which demands 
definite principles as a basis for practice, 
principles that do not stop at symptoms, 
but seek to reach causes. This is the 
realism opposed to that traditional legal 
dogmatism which tends “‘to lose in 
legalistic pettiness and dialectic techni- 
cality the science of actual life and to 
end in futility.” We will add that this 
realism, if it is the antithesis of dogma- 
tism, must itself not be dogmatic, and 
because the realism that excludes ideal- 
ism is a form of dogmatism, just as the 
idealism that excludes realism also is, 
what is to be cultivated is indeed an 
idealistic realism, or a realistic idealism, 
if dogmatism in the law is to be over- 
thrown. But to avoid logomachy we 
may select a term for this that may 
possibly be acceptable to the adherents 
of divergent schools, both to philo- 
sophical realists and to philosophical 
idealists, namely, the scientific spirit. 
The true contrast to be emphasized, and 
the one which Van Hamel had in view, 
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is, in a word, that between the scientific 
spirit and dogmatism. The particular 
forms of doctrine in which such a spirit 
may be expressed and their appropriate 
philosophical designation, we may leave 
to the future, as something which need 
not-now concern us. 

Van Hamel’s third point was his fare- 
well counsel, ‘‘Develop and improve the 
judge.”” For “On the cultivation of a 
competent judiciary every country must 
rely for the future development of an 
increasingly realistic [scientific] criminal 
law.” 

We prefer to extend the range of this 
advice to cover not criminal juris- 
prudence alone, but all branches of the 
law. The progress of the law demands, 
more than anything else, the scientific 
training of the judge. We need a 
judiciary imbued with a more profound 
interest in scientific study as a founda- 
tion for practice in every department 
of the law, a judiciary of more highly 
specialized attainments, aided by that 
division of labor which is gradually being 
introduced in the organization of the 
judicial system in order to concentrate 
more searching scrutiny upon the various 
fields which our courts have to explore. 

One cannot, however, stop at this 
conclusion. The preparation of the 
judge, though all-important, is not an 
irreducible factor, for it, in turn, de- 
pends upon the system by which the 
judge is to be trained. If the scientific 
spirit is to be developed in the judiciary, 
what is to be the leading influence in 
thus stimulating and forming the judicial 
attitude? 

A factor of growing importance will 
doubtless be a philosophical literature 
of the law, of which we thus far have 
little that is native to our own shores, 
but which must inevitably arise in 
response to European stimuli. It will 
not necessarily be a creative literature, 
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at first at least; but if it serves merely 
the end of exegesis, of diffusing Con- 
tinental knowledge, it will be useful. 
But the growth of such a literature 
depends in the last analysis not upon 
the professional lawyer or the profes- 
sional judge, who except in rare instances 
will not possess the time or the in- 
clination for research, but upon the 
attitude of the universities toward the 
studies necessary in an opening region. 

Furthermore, of no small importance 
as predisposing the exceptional judge, 
or the exceptional lawyer, to investi- 
gation in this field is the bent imparted 
to him by his own education in prepara- 
tion for the bar. Has that education 
been such as to develop in him, or to 
encourage, a genuine concern for the 
interests of science? 

So we are led back, in any event, to 
the university as the chief source of 
the future movement in the direction 
of a more scientific jurisprudence, which 
shall bring the law into close contact 
with the realities of actual life and 
purge it of dogmatism and empty 
formalism. 

The adjustment of the curriculum 
of studies in preparation for the bar, 
which properly begins, of course, not 
with the law school, but with a pre- 
scribed preliminary discipline in a col- 
lege of liberal arts, is a very large sub- 
ject, which cannot here be examined. 
It will suffice to say that there have been 
two conspicuous defects in the system 
of education for the bar, which it should 
be the effort of the future to overcome. 

The quality of our law schools has 
steadily improved since they were es- 
tablished not very long ago, but they 
have not yet outgrown the tradition 
which made them narrow professional 
schools aiming merely at training the 
legal practitioner in the use of the tools 
of his profession, and limiting that 
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training in accordance with severely 
utilitarian preconceptions of the narrow 
technical demands of his trade. Con- 
tracts, Torts, Evidence, and the rest, 
make up the greater part of the curric- 
ulum of our law schools, to the exclusion 
of the different branches of political 
and legal science and legal history. 
The theory of law is taught at all only 
in a few exceptional institutions. The 
professorships devoted to the larger, 
more philosophical aspect of the law 
may be counted on the fingers of one 
hand. While the narrower, technical 
branches of the law are susceptible, 
in their very nature, of philosophical 
exposition, law professors have every- 
where been so overworked that in- 
tensive research has been discouraged 
by forcing them to teach several ele- 
mentary subjects at the same time, and 
the output of law professors in the 
higher fields has been distressingly 
slight when one considers the enormous 
energy that has been expended in law 
school instruction in this country. 

The weakness of the law school has 
thus been its tendency to undervalue 
scientific research in the law, its prefer- 
ence for a rudimentary, perfunctory 
instruction, its failure to provide for 
adequate specialization by its teaching 
staff, its inadequate endowment, too 
small to admit of the establishment 
of professorships such as would raise 
the intellectual standards of preparation 
for the bar. Undoubtedly there are, 
however, many law schools which would 
welcome the opportunity to establish 
such professorships were their endow- 
ments made large enough. 

The second defect has been in the 
colleges of liberal arts. All the 
intellectual preparation needed for the 
bar cannot come from the law school, by 
any means; some training in the social 
sciences, in the course leading to the 
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degree of Bachelor of Arts, is necessary 
to lay a proper foundation for the studies 
that come later in the law school. The 
social sciences have received some atten- 
tion in the curriculum of ‘“‘liberal’’ 
education, but not the attention which 
they deserved. It is desirable that the 
social sciences be so presented as to 
introduce the student at least to the 
general nature of law and its relation 
to the social structure, yet the pro- 
fessors of philosophy, politics, ethics, 
sociology, and psychology in our uni- 
versities have too largely ignored the 
law. This is not right. Hence the 
faculties of the colleges of liberal arts, 
like those of the law schools, need to 
be more adequately organized if the 
scientific spirit, as an element of liberal 
education and of preparation for voca- 
tional study of law, is to make progress — 
which means larger endowments for 
the colleges in the interest of a greater 
amount of scientific research in higher 
fields, and a smaller amount of routine 
rudimentary instruction. 

We have spoken of these two defects, 
but a third point needs to be emphasized, 
if the law school is to impart something 
more than a narrow vocational training 
and is to promote the development 
of the scientific spirit in those who will 
go forth to uphold the standards of the 
bench and bar. The barrier between 
the liberal college and the technical 
professional school must be_ broken 
down. Liberal education must become 
more technical and technical education 
more liberal. Between the college of 
liberal arts and the law school there 
must be an interchange of all that is 
reciprocally serviceable. Law students 
must be permitted to pursue courses 
in college under professors of philosophy 
and politics, and college students some- 
times will need the privilege of attending 
the lectures of a professor of legal or 
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political theory whose work is divided 
between the institutions. It is im- 
possible to create a sharp division be- 
tween the curriculum of the college and 
that of the law school which is logically 
sound and practically efficient. Their 
fields, in the very nature of things, 
overlap. It may even be difficult, in 
many cases, to determine whether the 
professor of a given subject, like legal 
philosophy or legal history, should be 
attached to the faculty of the college 
of liberal arts or to that of the law 
school. He should, indeed, belong to 
the university, not to one of its depart- 
ments, and the university should justify 
its name by having the goal of univer- 
sality in view. 

These observations may serve to 
indicate how Van Hamel’s ideal may 
be realized — how our law may become 
more truly a science, by providing our 
judges with a scientific attitude; how 
the development of the judiciary in this 
direction rests in the last analysis upon 
the attitude of the university. Once 
that attitude were established, it needs 
no force of imagination to conceive the 
growth of a vigorous school of scientific 
jurisprudence in the United States, 
under the inspiration of university 
scholarship, which will not only pre- 
pare the judge for his higher vocation, 
but speed him on his way and surround 
him with the influences of a stimulating 
professional opinion! Is the goal not 
worth seeking? 


EMBARRASSING ADMIRERS 
ANIEL O’CONNELL, who was a 
great advocate as well as a states- 
man, was aware of the danger to society 
which a successful defender of criminals 
might create. In illustration of this 
he related an incident from his own 

experience. 

He had, at a certain assize, defended 
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and secured the acquittal of a man 
accused of theft. At the very next 
assize the same man was again up for 
theft, and once more engaged O’Connell 
to defend him. Again the man was 
acquitted. 

This time the prisoner, overwhelmingly 
grateful, went up to the advocate, 
seized him by the hand, and, in the full- 
ness of his heart, exclaimed: 

“‘And may the Lord save ye to defend 
me always, Mr. O’Connell!’’ 

It does not, however, appear that Mr. 
O’Connell ever defended hin again. 

It has been pointed out that this 
man’s embarrassing gratitude was not 
unlike, in its effect, that of which Sir 
Charles Duffy, Premier of the Colony 
of Victoria, was once made the object, 
in the course of a political tour. A man, 
on a public occasion, presented himself 
to him who had been appvinted to 
some minor Government office after a 
campaign in which there had been 
questionable electoral practices. 

“I suppose,’”’ said Sir Charles to the 
man, ‘“‘that you are one of my sup- 
porters.” 

The man winked. 
sir,” he replied. 


“Three of ’em, 


HONEST BLUE LAW ENFORCE- 
MENT 

UDGE WALLACE of the Criminal 

Court at Kansas City was making 
a determined crusade for Sunday observ- 
ance. He ordered the arrest of all 
keepers of parks, barber shops, groceries, 
etc., as well as all actors and every one 
performing for amusement. Every day, 
his grand jury handed a bunch of in- 
dictments to the county marshal to be 
served, and every day, his court was 
crowded with offenders waiting to be 
arraigned. One place of amusement 
was a hippodrome of wild animals. In 
its zeal, the grand jury indicted a lot 
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of the actors at this place upon informa- 


tion furnished by witnesses employed 
there. Warrants were issued and the 
marshal instructed to bring in the 
criminals immediately. 

“Call Mary Garden,” said the Judge. 

“Mary Garden!” yelled the deputy 
marshal. 

There was an appreciable delay, and 
then suddenly the door opened, and into 
the crowded court room came two men 
dragging, at the end of powerful chains, 
an angry lioness, who expressed her 
disapproval of the situation by emitting 
a deafening roar. 

When the stampede was stopped and 
order restored, the over-enthusiastic 
Judge found that he had caused the 
indictment of some hundred or more 
animals, including lions, tigers, leopards, 
hyenas, dogs, cats and pigs, all of which 
were at the courthouse entrance creating 
such a disturbance that the whole 
neighborhood had gone into a state of 
seige. 


A CHINESE OATH 


OME years ago there was tried in 

an Arizona court a case wherein 
were involved one Ah Ling and another 
Chinese named Ah Sing, the former 
having made an assault, with a knife, 
upon the latter. When all was in 
readiness for the trial the plaintiff 
whispered to his American lawyer that 
the Chinese witnesses would perjure 
themselves unless the Court, in adminis- 
tering the oath, followed the code of 
procedure in China. He gave expression 
to his fears in these terms: 

“Chinamen he no callee fol Melican 
Bible book swealee. That no good fol 
Chinaman. He no tellee tluth when 
swealee on book. He only laugh.” 

Whereupon the Court consented to 
administer the oath in Chinese fashion, 
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after having first sworn the witnesses 
under the state law. 

Preparations were made hastily in the 
stuffy little court-room and a square 
wooden table was brought in. Mean- 
while one or two Chinese hurried to the 
Oriental quarters of the town for a joss- 
stick and candles and chickens for the 
oath-taking. When these had been 
obtained, the table was set with joss- 
sticks, the smoke of which filled the room. 
A coop filled with hens was brought in, 
and a short, stubby hatchet of Chinese 
pattern was laid upon the table near the 
joss-sticks. A Chinese interpreter then 
announced to his country-men that all 
was ready. 

Everybody in the court was eager 
to witness the novel ceremony. The 
plaintiff's lawyer called the names of 
the Chinese witnesses, and as each man 
stepped forward to the table he drew 
up his sleeves, and with a solemn face 
drew a hen by the legs from the coop 
near at hand. The fowl set up an un- 
conscionable squawking, but the solemn 
face of the witness indicated no con- 
sciousness of it. 

The head of the hen was laid upon the 
table, and the Chinaman seized the 
hatchet, raised it aloft, and turning his 
eyes with a beseeching expression to the 
ceiling, spoke a minute or two in his 
native language. When his prayer was 
finished he chopped the hen’s head 
from its neck, and the decapitated fowl 
was thrown into a basket near at hand. 
There were ten witnesses who took this 
form of oath. 

The court interpreter explained the 
oath as to the effect that the great Joss 
may cut off the Chinaman’s head as the 
chicken’s head is cut off, if the truth 
is not told. The Chinaman calls upon 
his ancestors and all the good spirits 
to witness that his oath is true, and to 
make his statements stronger he orders 
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the devil and all impious spirits not to 
interfere, or make null what he has said. 


A FRANK STATEMENT 
FEUD between Uncle Billy Par- 
k kins and Bruce Elder, two Missouri 
farmers, culminated when they met at the 
crossroads. They drew pistols and ‘‘shot 
it out.” 

Though he was riding a skittish young 
mare, Uncle Billy managed to wing his 
adversary, and was arrested for assault 
to kill. The evidence showed that 
weapons were drawn simultaneously 
and Uncle Billy probably would have 
been acquitted but for his own candid 
statement. 

“Mr. Parkins,’’ questioned the Prose- 
cuting Attorney, upon cross-examina- 
tion, ‘did you, or did you not, shoot at, 
and attempt to kill Mr. Elder?” 

“Well, sir,’ drawled Uncle Billy, 
“if my mar’ had a stood, I would a got 
him.” 


“LAWED OVER” LAND 

LAWYER in Massachusetts once 

purchased a bit of property that, as 
the saying is, had been “lawed over’’for 
years. People wondered why he wanted 
to get hold of property with such an in- 
cubus of uncertainty upon it. Others 
thought that perhaps he wanted some 
“legal knitting work,’’ and would pitch 
in red-hot to fight that line-fence ques- 
tion. 

That was what the owner of the ad- 
joining land thought. So he braced 
himself for trouble when he saw the 
lawyer coming across the fields one day. 

Said the lawyer: “What’s your claim 
here, anyway, as to this fence?”’ 

“I insist,’ said the neighbor, ‘that 
your fence is over on my land two feet 
at one end and one foot at least at the 
other end.” 

“Well,” said the lawyer, “you go 
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ahead just as quick as you can and set 
your fence over. At the end where you 
say that I encroach on you two feet, 
set the fence on my land four feet. At 
the other end push it on my land two 
feet.” 

“But,”’ said the neighbor, 
twice what I claim.” 

“I don’t care about that. There’s 
been fight enough over this land. I 
want you to take enough so you are 
perfectly satisfied, and then we can get 
along pleasantly. Go ahead and help 
yourself.”’ 

The man paused, abashed. He had 
been ready to commence the old struggle 
tooth and nail, but this move of the 
lawyer stunned him. Yet he was not 
to be outdone in generosity. He looked 
at the lawyer. | 

“Squire,” said he, ‘‘that fence ain’t 
going to be moved an inch. I don’t 
want the land. There wasn’t anything 
in the fight, anyway, but the principle 
of the thing.”’ 


“that’s 


A LAWYER’S GRACE BEFORE 
MEAT 


PHILADELPHIA lawyer, by no 
means godly — who emigrated to 
Kansas a few years ago—accompanied 
on one occasion a judge who was making 
one of his usual ‘‘circuits’”’ to hold court. 
They reached their town just in time 
for supper, and a number of lawyers sat 
down to the table with them. 

The judge, to whom they were all 
well known, at once remarked to the 
lawyer next him: 

“Kindly say grace, will you, Mr. W.?” 

Mr. W. in evident astonishment and 
confusion hurriedly shook his head — 
and the judge signaled the next man. 

“Grace, if you please, Mr. H.” 

M1. H. also made an immediate and 
positive negation. 





The Editor’s Bag 


And so it proceeded down the line, 
every man silently or audibly declining 
the office, until the Philadelphia man 
was reached. 

As he received the quizzical glance 
of the judge, he bent his head in acqui- 
escence, leaned forward and. rolled out: 

“Lord! Keep us honest; and make 
us rich!” 

Every lawyer in the room responded 
with a hearty, “Amen!” 


RUFUS CHOATE’S “LUCK” 


UMEROUS instances are given of 

the power that Rufus Choate 
possessed over a jury, concealing it even 
at the time he was exercising it with 
the most potent effect. Whipple has 
told of such a case. 

It appears that one resolute juryman 
said to another, as he entered the box: 

“Now, mind you, there is one man in 
this crowd who will not give a verdict 
for the client of that man Choate. Why, 
sir, he is the great corrupter of juries. I 
know all his arts. He is engaged by 
fellows who wish to subvert justice 
between man and man.” 

When the verdict was given for 
Choate’s client, with hardly a discussion 
in the jury-room, the wonder was ex- 
pressed that this obstinate member of 
the conclave agreed so readily with the 
rest. 

“Oh,” he said, ‘‘the case was a plain 
one. Choate was right this time; and 
you know it would have been scanda- 
lous for me to violate justice because I 
had a prejudice against the person who 
supported it. Let him appear before 
us in a case where he is palpably wrong, 
and I will show you that I’m all right. 
He can never humbug me.” 

On another occasion, a hard-headed, 
strong-hearted, well-educated farmer was 
one of a jury that gave five verdicts in 
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succession for Choate’s clients. He 
said: 

“T didn’t think much of his flights of 
fancy; but I considered him a very 
lucky lawyer, for there was not one of 
those five cases that came before us 
where he wasn’t on the right side.” 


DECIDED BY THE JURY 


T is not uncommon for an English 
judge to try to raise a laugh, and 
curiously enough he generally succeeds, 
by affecting an infantile ignorance of all 
things but purely judicial matters. Sir 
Henry Hawkins once asked in court, 
“What is hay?” 

In a libel suit a strange affectation of 
judicial ignorance was evinced by Lord 
Russell. Sir Edward Clarke read, from 
a book of the plaintiff’s, a description 
of Chopin’s ‘“‘umber-shaded head.” 

“What shade?’’ asked Lord Russell. 

“Umber,” replied Sir Edward. 

“Yes, but what is that?’ persisted 
the Chief Justice. 

At this point the feelings of the jury 
were too much for them, and they 
chanted in expostulatory chorus, ‘Brown, 
my Lord, brown.” 

And the trial went on. 


HIS ALIAS 


NE of the witnesses in a lawsuit 

in Mobile, Alabama, who had just 

been sworn, was asked to give his name. 

He replied that it was Chipman. Then 

the attorney for the prosecution re- 
quested him to give his name in full. 

“Charles Alias Chipman.” 

“T am not asking you for your alias,” 
said the lawyer. ‘‘What is your real 
name?” 

“Charles Alias Chipman.” 

“No trifling in this court, sir!’’ sternly 
spoke up the Judge. “Which is your 
right name — Charles or Chipman?” 
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“Both of ’em, your Honor.” 

“Both of them? Which is your sur- 
name?”’ 

“Chipman.” 

“And Charles is your given name?” 

“Yes, your Honor.” 

“Then what business have you with 
an alias?” 

“I wish I knew, your Honor,” said 
the witness, “It is n’t my fault.”’ 

“What do you mean, sir?’’ demanded 
the Judge, who was fast losing his tem- 
per. 


The Green Bag 


“I mean, your Honor, that Alias is 
my middle name, for some reason which 
my parents never explained to me. [| 
suppose they saw it in print somewhere, 
and rather liked the looks of it. I'd 
get rid of it if I could do so without the 
newspapers finding out and joking me 
about it.” 

“The Court suggests that hereafter 
the witness begin his middle name with 
an E instead of an A. Counsel will 
proceed with the examination,’’ said the 
judge. 





USELESS BUT ENTERTAINING 


A raid had been made on a negro gambling 
house, and a dozen inmates arrested. In police 
court the next morning, each of the accused was 
heard in turn. The last in the row was a large, 
scared-looking negro. 

“Well,” asked the Judge, ‘‘what do you know 
about this case?”’ 

“Who? Me? asked the negro. 

“Yes, you.” 

“Well, I just tell yo’. 
case is dat I wasn’t dar!”’ 


All I knows about dis 


Judge Wallace, this year’s candidate for 
Governor of Missouri on the Prohibition ticket, 
was Criminal Judge for Jackson County. He 
was a rigid and austere man who never smiled. 
One day, a negro was brought in for arraign- 
ment. 

“Have you an attorney?” asked the Judge. 

“Nope,” replied the negro. 

“Have you enough money to hire one?” 

“Nope.” 

“Well, then, I’ll have to appoint one,” said the 
Judge. 

“Hol’ on a minnit, Judge,” said the negro. 
“T don’t wan’ no ’tuhney. I’ve ben down in dat 
jail ten long days, and I’ve thought this thing 
all out. I jus’ ’cided I’d come heah an’ ’splain 
to yo’ all about it and then jist throw myself 
on de ignerence ob de co’t.”” The Judge joined 
in the laugh that spread over the room. 


A very large, fat man was suing a little, 
skeleton-like man, who had a bad, hacking cough. 
The case had been given to the jury, who had 


been out half an hour. On the evidence and 
the instructions, the big man had won the case. 
The jury was called and filed out into the court 
room. 

“Have you reached a verdict?” asked the 
Judge. 

“‘No, your Honor,” replied the foreman. ‘We 
only want to know which is the defendant and 
which is the plaintiff.” 

“The large man sitting over there is the plain- 
tiff, and the small gentleman here is the defend- 
ant,” replied the Judge. 

The jury filed back to the jury room. Ina 
few minutes, they signaled that they had 
reached a verdict. The Judge received it and 
read: 

“We, the jury, find for the man with the 
consumption.” 


An habitual offender in the person of an old 
colored woman was before the Police Judge. 

“Why, hello, Mary,” said the Judge. ‘What 
are you here again for?” 

“Oh,” replied Mary, “Jest fragrancy, Judge, 
jest fragrancy.” 


Charles J. Schnabel of Portland, Ore., and 
Judge Thomas O’Day are close personal friends, 
but Mr. Schnabel nevertheless “sprung” this 
one on the Judge in the trial of a case in Chehalis, 
Wash. ‘According to the old English Common 
Law,” said Mr. Schnabel, “it takes no less than 
three men to constitute a riot. My rotund 
friend, Thomas O’Day, is the only living excep- 
tion to that rule.” 
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Decatur 
also New Decatur 


E. W. GODBEY 
Post Office Block 





Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


California San Francisco 


HENRY G. W. DINKELSPIEL 
Attorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas 





Georgia Savannah 
G. W. OWENS 

23-26 Citizens’ Trust Building 

Practices in the Federal and all State Courts 

Prompt Co’ 


nsurance 
insel for Germania Bank, 
Southern Cotton Oil Co. 


Illinois 





CHURCH & McMURDY 
Attorneys-at-Law 
William E. Church Robert McMurdy 
Maine Portland 





HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





District of Columbia Washington 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





London 
ain GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 
22 and - Laurence tee Lane, Cannon Street, E. C. 
Cables: “‘Threefold London.”” Western Union Code. 


Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 





Florida Tampa 


JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 


Michigan Grand Rapids 
CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 
Michigan Trust Co. Bldg. 





Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Compepation, Inevennne, Commercial and 
2d Floor, Clark B: 


T. W. Lipscomb jright Willingham 





Minnesota Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 
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Mississippi Jackson 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompson 


Pennsylvania Scranton 
WARREN; KNAPP, O’MALLEY & HILL 
602-612 Con. Bldg. 

Everett Warren Charles P. O’Mall 
Henry A. Knapp Walter L. Hil 
Reese H. Harris 





Montana Great Falls 


PETERS & SMITH 


Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 
Julius C. Peters La Rue Smith 

Nebraska L 

FLANSBURG & FLANSBURG 
Attorneys-at-Law 

Real Estate, Corporation, Insurance, Probate and Irrigation 


408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
U. S. District Attorney for North Dakota 








Pennsylvania 
KNIGHT & TAGGART 
Harry S. Knight M. H. Taggart 


Sunbury 


E. I. Culp 





Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 
Commercial Law 


South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 








Ohio 


Cleveland 


SMITH, TAFT & ARTER 
10th Floor, Marshall Building 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 

attention. 





Ohio Toledo 


ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 





Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 





West Virginia Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 
Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 


38-46 Mitchell Building 














DISTRICT OF COLUMBIA Washington 
Business from non-resident attorne —_ 
solicited. Highest references; best services. ounsel 
having clients who wish to patent inventions are in- 


vited to write for full particu and information. 
WATSON E. COLEMAN 








Patent Lawyer Washington, D.C. | 


2 5 —How to Obtain a Successful 
Commercial Law Practice 


Tells the plans and methods by which one lawyer built 
up in a reasonably short time a very profitable commer- 
cial law practice. 

Full of ideas and plans that you can adopt to 
Practice and income for yourself. Bound 
Stamps or coin acceptable. 


American Legal News 


737 Free Press Building, Detroit, Mich. 
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